
From: Jeffrey Howard <jhoward@grandsakwa.com>  
Sent: Wednesday, May 26, 2021 11:49 AM 
To: Planning <Planning@a2gov.org>; Barrett, Jon <JBarrett@a2gov.org>; McDonald, Kevin 
<KMcDonald@a2gov.org>; Lenart, Brett <BLenart@a2gov.org>; Kahan, Jeffrey <JKahan@a2gov.org> 
Cc: bill schlectelaw.com <bill@schlectelaw.com>; William Eisenberg <weisenberg@grandsakwa.com>; 
Jeffrey Howard <jhoward@grandsakwa.com> 
Subject: ZBA 21-017; 3389 Plymouth Road 
 
 
To All Addressees, 
 
Attached you will find: 
 

• Plymouth Green Crossings LLC’s positions regarding 5/3’s Appeal to permit rezoning of its 
Plymouth Green Crossings condominium Unit 1 to a veterinary use classification; and 

• Opinions of William Schlecte (PGC LLC counsel) regarding the Appeal. 
 
Jeffrey L. Howard, Esq. 
Grand Sakwa Properties, LLC 
28470 Thirteen Mile Road 
Suite 220 
Farmington Hills, MI  48334 
Direct:   (248) 538-6379 
Mobile:   (248) 310-1010 
jhoward@grandsakwa.com 
 
The information transmitted is intended only for the person to whom or entity to which it is addressed 
and may contain confidential and/or privileged material. Any review, retransmission, dissemination or 
other use of, or taking of any action in reliance upon, this information by persons or entities other than 
the intended recipient, or an employee or agent responsible for delivering this message to the intended 
recipient, is prohibited. If you received this in error, please contact the sender and then delete and 
destroy all copies of the material. Thank you. 
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SCHLECTE LAW FIRM, PC
ATTORNEYS AT LAW

761 W. Michigan Ave. Tel:   ( 517) 782-7090          609 W. Lake St.
Jackson, Michigan 49201  Fax:  (517) 780-3808 Tawas City, Michigan 48763

____________________________________________________________________________________

May 25, 2021

Mr. Jeffrey Howard, Esq. BY EMAIL ONLY TO:
Grand Sakwa jhoward@grandsakwa.com
28470 W 13 Mile Rd, Suite 220
Farmington Hills MI 48334

Re:  Plymouth Green Crossings
ZBA Application of Fifth Third 

Dear Jeff:

You have asked for my opinion with respect to the ZBA Application of Fifth Third Bank
(“Bank”) in which it seeks reversal of the administrative determination by the City Planning
Department’s  (“Department”) refusal to allow Bank to apply for rezoning of Unit 1 of Plymouth
Green Crossings Condominium (“Condominium”).  The basis for the Department’s decision is that
the City’s Unified Development Code requires a petition to rezone to be authorized by all owners
of legal and equitable interests in the subject property. The “other owner” in this case is Plymouth
Green Crossings, LLC (“LLC”), which owns Condominium Unit 2 and an interest in all easements
for all of the infrastructure within or underlying  Unit 1, particularly underground water, sewer and
other utilities. You are the sole member of the LLC and your consent as its authorized representative
is required for Bank to seek rezoning; and you are opposed to Unit 1's use as a veterinary clinic.

In order to render my opinion I reviewed Bank’s Application, the Condominium Master
Deed, Condominium and Condominium Association Bylaws, various amendments to the
condominium documents, the 2008 PUD Development Agreement between the LLC1 and the City,
its amendment, the City’s Unified Development Code (“UDC”), and sundry correspondence over
the years regarding the Condominium’s formation and the PUD Agreement.

My conclusion is that the Planning Department made the correct determination. Upon
consideration of the Application, the ZBA is duty-bound to affirm the Department’s decision and
Bank is not entitled to seek rezoning without your express, prior written consent.  My reasons are
as follows.

1 The LLC was previously named Gateway Ann Arbor, LLC.

William M. Schlecte, Esq. Email:  bill@schlectelaw.com
Attorney at Law Cellphone: (734) 476-9432     
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The Planning Department rightly relied upon the applicable provisions of the UDC:

The City of Ann Arbor Unified Development Code, Chapter 55, Article V,
Administrative Bodies and Procedures, Planned Unit Development (PUD)
Zoning District, Section 5.29.11.D.1 (PUD Zoning District Review Submittal
Requirements) indicates that amending a PUD zoning district requires written
authorization of all owners of the PUD:

The entire parcel or parcels for which application is made shall be
under one ownership, or the application shall be made with the
written authorization of all property owners who have a legal or
equitable ownership interest in the property or properties.
Application for a PUD zoning district may be made only by or with
the written authorization of the owner(s) of the parcel(s) involved. All
property that is proposed to be part of the Development shall be
included in the PUD zoning district request. (Italics in the original)

The Fifth Third Bank building is a unit that is part of the Plymouth Green
Crossing PUD zoning district, and component to a larger development parcel.

Bank’s attempt to rezone a single unit within an established condominium is a unique first
in my 49 years of experience as an attorney practicing real estate law and litigation. My, and every
other real estate attorney’s, assumption has been that a PUD Agreement applies to all properties as
an integrated development in which no part can be treated as separate and distinct from the others. 
It would be very odd if a single owner could “go rogue” and substantively changing a unit’s
characteristics without the consent of the other owners.  Among other things, a unilateral change of
use could impose an additional burden on the common elements within the condominium project
not contemplated nor desired by the developer and the other owners.  I am not a land use planner,
but just from a layperson’s perspective I think a veterinary clinic will create more of a burden on the
shared infrastructure than a financial institution. 

This implied principle is memorialized in both the Condominium Master Deed and
Association Bylaws.  For example:  

(a) The Master Deed created numerous easements throughout the Condominium,
for water, sewer, utilities, and access, including within and/or underlying Unit 1. As pointed
out above, Bank’s request to rezone cannot be viewed in a vacuum as if it is not a part of the

William M. Schlecte, Esq. Email:  bill@schlectelaw.com
Attorney at Law Cellphone: (734) 476-9432     



SCHLECTE LAW FIRM, PC
ATTORNEYS AT LAW

Jeffrey Howard, Esq.
May 25, 2021
Page 3

entire project, or the PUD-created “zone,” or as if the common elements did not exist. They
are all affected by what happens with Unit 1.

(b) The Association Bylaws prohibit Bank from changing the use without the
LLC’s consent:

(i) Article VI, Section 1 provides:

Permitted Uses. No unit in the Project shall be used for other
than those residential and retail purposes as defined by the
City of Ann Arbor Zoning Ordinance and the Plymouth Green
Crossings PUD Development Agreement entered into
between the Developer and the City of Ann Arbor on January
23, 2006, which has been recorded in Liber 4562, Page 812,
Washtenaw County Records  .  .  .

The PUD Development Agreement, as amended, expressly limits Building
D (which is the sole structure on Unit 1) to: “Financial institution with drive-
through service.”

(ii) Article VI, Section 8(c) reads:

Variances. The Developer reserves the right, within its sole
discretion, to grant variances from the restrictions in Article
VI on a case by case basis for specific buildings, provided that
such variances are consistent with the approved site plan and
applicable ordinances of the City of Ann Arbor. (Italics
added).

Apart from the UDC, PUD Agreement and condominium documents, I must point out that
none of the cases cited in the letter attached to the Application support Bank’s proposition that it
does not need your consent. The first two are easily distinguishable and the third actually supports
the Department’s determination.

The first case cited is Arthur Land Co, LLC v Otsego Co, 249 Mich App 650 (2002). The issue
there had nothing to do with who can seek rezoning, but rather what standard of review the Circuit Court
must apply to an administrative body’s denial of the petition. It has long been the law that, with respect
to a strictly administrative decision, review is limited to whether it is supported by “competent,  material,
and substantial evidence on the record.”  On the other hand, where a decision is essentially “legislative”
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the standard is much broader, allowing the court to conduct its own proceedings to determine whether
the decision was reasonable.  

In Arthur Land, because the township had no zoning ordinance of its own, the County Board
of Commissioners possessed authority to rezone under the County Zoning Act.  What the Court of
Appeals held is that, even though the Board is an administrative body, its action with respect to
rezoning is one which falls within the purview of a “legislative” function.  Hence, the Circuit Court
was not bound to the more restrictive administrative review standard.  The underlying presumption
in the case is, of course, that plaintiff was the owner of the property under considertion and had the
right and authority to file the petition to rezone. The issue in Bank’s application here is whether it
has that right in the first place.

The second case is Inverness Mobile Home Cmty, Ltd v Bedford Twp, 263 Mich App 241
(2004) and it likewise provides no support for Bank’s position.  As in Arthur Land, the issue was not
whether the plaintiff had the right to seek rezoning. It was whether certain provisions of a prior Consent
Judgment between the parties could be enforced where it purported to require a future Township Board
to take specific action:

The question here is whether this consent judgment, directing that the master plan would
be amended by a future township board to permit a manufactured housing development,
constitutes an act that impermissibly contracted away the legislative powers of a future
governing body. Id. at 248

Not only is the issue in Inverness unrelated to who can seek rezoning, it involves a circumstance
in which the parties, by the “contract” of a Consent Judgment, provided for specific relief to be granted
in the future by a legislative body not within the control of either.  That is not the situation with respect
to the Plymouth Green Crossings PUD, or any other PUD for that matter. The PUD and the unitary
condominium development withing its boundaries was established by a prior City Council and nowhere
within the documentation is there any requirement that a future council grant future specific relief.

Connor vResort Custom Builders, Inc, 459 Mich 335(1999)  is relied upon by Bank for the
proposition that it should be allowed to seek rezoning because “public policy favors the use and
enjoyment of land, and restrictive covenants are not to be construed so broadly so as to restrain an
otherwise permissible use.” (Application letter, p. 6). Once again, Bank’s reliance is misplaced.  Citing
a general proposition of public policy does not make it automatically applicable without analysis of how
the courts apply it.  If Bank’s assertion is taken at face value, virtually every request for rezoning would
have to be granted irrespective of the City’s Master Plan, Zoning Ordinance, and UDA.  
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I find citation of this case particularly puzzling because the Michigan Supreme Court upheld the
covenant at issue there, i.e., a restriction limiting property to “residential use” prohibited it from being
sold in timeshares.  The decision supports the Department’s denial rather than contradicting it.

The “bottom-line” is that Bank’s ZBA Application is without merit for the above reasons and
the Department’s determination should be upheld by the ZBA at its meeting tomorrow evening.

I understand that you have drafted an objection to the Application which addresses substantive
aspects of the proposed use and their adverse impacts on the Condominium, so I have not included any
of them in this opinion letter.  I have limited my comments to the legal niceties only, but please feel free
to append this missive to your objection so that it is presented to the Board.  I will plan on “attending”
the Zoom meeting of the ZBA and will be available to offer comments and answer questions as
appropriate or if requested by any member of the Board.

Please feel free to call me if you wish to discuss further before tomorrow’s meeting.

Very truly yours,

William M. Schlecte
William M. Schlecte, Esq.

Letter to J Howard -- 2021-05-25.wpd
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