Building the Skeleton:  Issues for the Task Force to Consider

To the Task Force
From Rich Friedman
April 27, 2018

	The following is a memo prepared by me laying out a slew of the issues that I think we will want to address in creating the Commission.  We previously circulated the first part – Composition of the Commission – and have not made changes to that.  We’re presenting the whole thing now.  First, some explanations.

	This is meant to help provide a starting point for the group’s thought and conversation, presenting concrete issues and ideas that we can discuss and on which we can build, rearrange, and create.  Our hope is that it will help organize and focus, but not constrain, the discussion.   

	This work is my own.  I have prepared this based on my own experience with the UM Committee (and working on its procedural rules), my examination of a range of materials since being appointed to the Task Force, and on various conversations.  In various places, I have not only presented questions – some open-ended, some relatively narrow – but have suggested possible resolutions.  I’ve done this to help get the conversation moving; obviously, members of the Task Force may have very different ideas on any of these issues, large and small.

	Lori is entirely supportive of sending the document out, and agrees that it can facilitate conversation.  But our sending it should not be taken as an endorsement by her of any substantive points; there may be substance in here with which she disagrees.  We’ll see as we go along!

	We’ll start discussing these issues at our meeting on Thursday, May 3.  We’ll get as far as we get, and resume at our next meeting.
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I.  Responsibilities and Powers

	This topic is probably the heart of our job, so here are a few prefatory remarks.  

	We will begin to organize the discussion by thinking of three basic types of activities we might want to assign to the Commission (with members being welcome to add more): (1) building community-police relations; (2) making recommendations with respect to policies and practices; and (3) addressing complaints about particular cases.  

	Even assuming the Commission is advisory in nature, three features may make it effective: (1) the ability to secure full information from the Police Department and, where appropriate, City administration; (2) the ability to make public reports, protecting confidential information where necessary; (3) the ability to secure from the Department and, where appropriate, City administration, responses to its recommendations.  

A. Building Community-Police Relations

	We can state a general expectation that the Commission should work to build better understanding and relations between the police (AAPD) and the community, especially vulnerable segments of the community.   What more should we do?

	We could encourage or require the Commission to:

		• Hold listening sessions with community groups.

• Facilitate restorative justice circles with participation by community members and police officers.

		• Make a priority of generating youth involvement, including working with organizations such as the Neutral Zone.

Public reports (discussed below) might also be considered part of this function.  What else?

B. Policy and Practices

	Here is a summary of one possible set of baseline provisions.  Are these sound?    

	We can provide that the Commission should:

		• Have access to any information and materials that might bear on policies and practices of and governing AAPD, and on how well AAPD is complying with them.  

		• Make public reports, to the Police Chief, to the City Administrator, to the City Attorney, and to the City Council, as it sees fit, assessing such policies and practices and compliance with them, and making recommendations as to changes.  

	And we can provide that if the Commission makes a report recommending action by AAD, the City Administrator, or the City Attorney, then the appropriate officer should respond in writing, indicating to what extent any recommendations in the report will be adopted, and, to the extent they will not, explaining why not.

	Should we provide that as a matter of course, without need for a request, the Commission should receive prescribed information and reports from AAPD?  This might include, for example, all policies or standard practices and changes in them.  Others?

	What else should we do in this area?  Should we highlight particular areas that, without limitation, the Commission should examine?  Possibilities include:

	• Training and education, including on de-escalation, implicit bias, and use of force.

	• Recruitment and staffing.

	• Budget.

	• Complaints and discipline.
	
	• Strategic planning.

Other specific topics?

	The February 5 Council Resolution mentions as a possibility “[m]utual development with AAPD of a Policing Strategic Plan, including community input.”  Should we require that?  If we specify no more as to what it should contain, would such a Plan be meaningless?  If we specify more, what should that be?  And then what if the Commission and AAPD don’t agree?  

	The conduct and practices of AAPD may be affected by conduct and policies of the City governing other parts of City government.  Should the Commission be specifically authorized to inquire into such other matters to the extent that they do, or could, potentially affect the policing function?  For example, the February 5 Council Resolution refers to the possibility that the Commission would “[e]xplore non-law enforcement public safety interventions that complement the action of AAPD, such as crisis intervention teams.”  Are there others of this nature that might be mentioned?


C. Individual Incident Review

	This is probably the most delicate portion of our task.   We present these thoughts on the assumption – encouraged by the February 5 Council Resolution – that we will seek no change in the collective bargaining agreements with the police officers’ unions.  This assumption carries with it the proposition that the Commission would not be empowered to impose discipline on officers.   The assumption nevertheless leaves considerable room for the Commission to have a meaningful role in examining particular incidents.  Once we have explored how that would work, we can, if the Task Force members wish,  re-examine the assumption with which we began – but we must recognize that change in the agreements may be difficult or practically impossible, and that the City Council would likely not want to give the Commission disciplinary powers.
	Here is a summary of some possible provisions that we might include.  Should we go this far?  Further in any respect?

	• The Commission can seek to assess police conduct in a particular incident, either on its own initiative or in response to a complaint.

	• Any person may file a complaint.  (It would not, for example, have to be a person who would have standing to bring a lawsuit.)

	• There should be multiple methods of filing a complaint (e.g., email, website, mail, telephone), and no formal constraints; a form should be offered for convenience, but not required.

	• A complaint can be filed anonymously. It should be presumed to be filed confidentially (i.e., with the names of the grievant and any other actors in the incident not to be disclosed publicly) unless otherwise indicated.  A complainant may indicate that he or she wishes the complaint to be filed “under seal” – that is, without the fact of the complaint being disclosed publicly. 

	• There is no time limit for the filing of a complaint; obviously, the later a complaint is filed, the more difficult it may be to determine the facts or to take useful action, but no matter how late a complaint is filed it may be useful in guiding future action.

	• Unless the Commission determines that the complaint is frivolous, it should refer the complaint to the Police Chief, who will report to the Commission within 30 days (barring extenuating circumstances) his or her determinations as to:  the facts of the incident; whether there was any inappropriate police conduct; disciplinary measures taken or proposed.

	•  The Commission may, if it thinks it necessary, request further information and material bearing on the incident, and the Police Chief will provide that information and material, if it is in the possession of the AAPD.

	• In providing information to the Commission, the Police Chief will indicate any information that he or she deems confidential.

	• The Commission, and its members and agents, will be under an obligation not to disclose confidential information, and individuals will sign a confidentiality agreement on assuming their positions.

	• The Commission will give any person (including the complainant and any police officers involved) who has information bearing on the incident an opportunity to provide that information orally in a meeting with the Commission or members or agents.  This meeting will be open or confidential, as the person wants; to the extent necessary, if the person wants the meeting to be confidential, city-created open-meetings requirements will not apply.  The meeting would not be recorded, unless the person asks that it be, and the person would not be sworn.  

• The Commission may seek information from third persons, such as bystanders; if it deems appropriate, it may use the services of an investigator may (subject to budgetary constraints).

	• If the Commission believes it might be useful, it can facilitate a restorative justice session in which persons involved in the incident can participate.

• When the Commission has completed consideration of the matter, it should issue a report to the Police Chief, the City Administrator, the City Attorney, and any other city officer it deems appropriate.   It may also, if it believes it useful (say, if it is waiting for further information) issue an interim report.

	• The report may give the Commission’s conclusions as to what happened; whether there was any inappropriate police conduct; what the response f the AAPD should be or should have been; what implications there are for future policy and practices.

	• If the report recommends action by the Police Chief, the City Administrator, the City Attorney, or any other city official, that person shall respond in writing within 30 days stating whether the recommendations have been accepted or not; to the extent they have not, why not; and to the extent they have, what actions have been or will be taken to implement the recommendations.

• The Commission will also issue its report to the grievant and (except in cases filed under seal) to the public, but not before completion of any disciplinary proceedings in the matter.  The Commission must take care to redact any confidential information.  Police officers should not be named.



II.  Operations and Support

• How often should the Commission be required to meet?

	If the Commission does not have pending complaints before it, it will nevertheless have affirmative work to do.  But too onerous a meeting schedule may dissuade potential members.  

• What staff support should the Commission have?

	The City Administrator has suggested that someone in his office could act as administrative liaison, taking care of logistics for the Commission (scheduling meetings, ensuring that they are properly recorded, assisting in communications, etc.)  Other staff, who presumably would be part-time and on contract, assigned only to the Commission, might include a researcher (perhaps a graduate or professional student) to gather information on police practices; an investigator; and an attorney.  If the Task Force chooses to provide that the Commission should have independent counsel – the Co-Chairs believe it is essential for effective operation of the Commission, consistent with community expectations – that topic will require considerable care in discussion.

• How should budgetary support for the Commission be protected?

	It is possible to prescribe that the Commission should have a budget no less than a given percentage of that of the Police Department.   An alternative means is simply to provide that the budget should be adequate to the Commission’s needs.  The City Administrator has advised us that he has allocated $25,000 for the coming year.

• What training, if any, should be required?

	The February 5 City Council resolution suggests “consideration of the Ann Arbor Citizens Academy, Citizens’ Police, Fire and Courts Academy, and AAPD ride alongs.”  The more training Commission members have, the better able they will be to understand, and question, police practices.  But imposing substantial training requirements carries with it significant costs, particularly for members or potential members without much disposable time.  If we do conclude that the constitutive ordinance should include training requirements, we have to consider what they should be and when they must be completed.

• Additional procedures and operations?

	It would probably be wise to provide that the Commission can determine its own rules of operation (e.g., with respect to telephonic participation), so long as they are consistent with law.



6

III.  Composition of the Commission

1.  Should the City establish a multi-member Commission to address community concerns related to policing?

	At this point, we believe that everybody on the Task Force (TF) – and the Mayor, City Council, City Administrator, City Attorney, and the leadership of both the Police Department and the officers’ union – agrees that some sort of commission would beneficial.  As the HRC Report and Attard & Olson paper (A&O) indicate, some cities use a single person for oversight, or have a hybrid model with a single person and a citizen panel as well.  Such systems have some advantages, and if TF members want to discuss these possibilities we can.  But we think that for Ann Arbor the more common model of a civilian board, supplemented by such staff assistance as is necessary and perhaps by occasional independent audits of the Department, is probably better.  A multi-member Commission will give a greater sense of representativeness and participation.  The hybrid model is probably too expensive and complex for a city the size of Ann Arbor.

	The Co-Chairs believe it is probably best to hold off naming the Commission (or Board) until we have a fuller sense of its nature.  For now, we will simply refer to it as “the Commission.”

2.  How should members of the Commission be selected?  

	The usual method for bodies of this sort is appointment by the Mayor, with approval by the City Council.  There are commissions, such as Detroit’s, with elected members.  But election puts a burden on potential members, and it is probably easier to achieve balance on the Commission if the members are appointed.

3.  How many voting members should the Commission have?

	The HRC Report says that most review boards have a membership between 7 and 9 members – but some are smaller and some are much bigger.  The larger the membership, the easier it may be to have members from a wide range of groups in the community.  But the larger the membership, the more diffuse responsibility is – members of smaller boards may be more invested in the work – the more difficult logistics are, and it may be that the more difficult it becomes to fill the Commission.  Membership between 9 and 11 may be ideal for this Commission.

4.  What happens if there is a vacancy?

	It probably makes sense to provide that the Mayor will appoint a new member to fill the unexpired term.

5.  How long should terms be?

	There will be a learning curve for new members.  Long terms may scare potential members off.  Perhaps an ideal balance would be 3-year terms, staggered, so that one-third of the voting membership turns over each year.  It may be that, if there are youth members, a high percentage would not be able to complete a term that long.
[bookmark: _GoBack]\
6.  Should there be a time limit on service on the Commission?

	Term limits deprive the community of the service of people who might have valuable experience and may be difficult to replace.  On the other hand, given the nature of this Commission it is probably best that nobody be on the Commission for too long, at least for an uninterrupted stretch; fresh eyes are good.  Perhaps something like a maximum of 6 years of service in an 8-year period would be ideal.

7.  What eligibility requirements should there be?

	An obvious requirement could be residence in Ann Arbor.  On the other hand, many people are genuinely members of our community, and have a great deal to offer, even though they do not live within the city limits.  It may be enough to require that a member have a significant connection with Ann Arbor – such as living, working, or studying in the city.  Is it enough if the person has had such a requirement in the past?  It may be; people are unlikely going to want to serve, or to be sought for service, unless they care about the city.

	It probably makes sense to provide that no current employee of the city is eligible to serve on the Commission.  Is it necessary to provide, as some cities do, that a person is not eligible for a prescribed period after being a city employee?  Such restrictions do diminish the range of choice for members.

8.  Should diversity standards be explicitly stated?  Should they be particularized as to groups?

	There is probably a good degree of consensus that membership of the Commission should reflect the diversity in the community and ensure that marginalized groups are sufficiently represented, and that the members should represent a range of skills and backgrounds relevant to the Commission’s work and also a wide range of ages.  But does this expectation have to be stated as a rule?  Formalizing it has some disadvantages.  Note that the resolution creating our Task Force did not do so, except that it said that input from “stakeholders,” including the HRC and the Neutral Zone, should be taken into account, and that there should be a youth member – and a very diverse group, demographically and in experiences, resulted.

9.  Should one or two members of the City Council participate on the Commission as non-voting liaisons?

	This is the usual practice in the city.  It has benefits in giving the Commission a deeper understanding of the realities of city government.  But it does not appear to be a common feature in civilian review boards around the country, and it must be recognized, as throughout our consideration, that this Commission is different in nature from other municipal boards and commissions: Most serve their purpose by taking on specialized tasks for which the City Council lacks the time or expertise.  But this Commission is being created in large part to pose questions about the city’s use of power.  Would the presence of Council members, even in a non-voting capacity, threaten the reality or appearance of independence that is necessary for the Commission to perform its function?  An intermediate possibility might be to provide other limitations, apart from that the vote, on Council members’ participation – for example, that they would only participate at certain stages or only on certain types of matter.  Would that be worthwhile?

	If Council members do serve as liaisons, it may be best to set the same term limitations for them as for voting members.

10.  How should the Chair (and Vice Chair?) be selected?

	The two obvious possibilities are selection by the Mayor and election by the full Commission.  Given turnover on the Commission, and to ensure that every member is eligible to serve as Chair, it probably makes sense to provide that a term as Chair is one year, renewable (as long as the member remains on the Commission).  And however the Chair is selected, it probably makes sense to provide the same rules for a Vice Chair, to serve as Chair in case of a vacancy or absence.

11.  May members be removed?

	It is highly unlikely that there would be plausible reason to remove a member of the Commission.  But there is the possibility of misconduct that would make removal by the City Council appropriate.  Probably we do not have to specify grounds for removal beyond saying something like “for cause” or “for serious misconduct,” because there would be resistance to removing a member except for a substantial reason.  (Note that in Fairfax County, members serve “at the pleasure of the Board of Supervisors.”  That’s pretty weak!) 
