
ANN ARBOR BUILDING BOARD OF APPEALS 

STAFF REPORT 

Meeting Date: April 19, 2018 

Type of Request: VARIANCE 

Building Board of Appeals Request BBA18-002 at 3380 Nixon Road, Ann Arbor, MI 48104. 

(Parcel Identification Number: 09-09-10-401-001) 

DESCRIPTION AND DISCUSSION 

Property Owners Name and Address: 

BRE Nixon Road Associates 

280 W. Maple Road, Suite 230 

Birmingham, MI 48009 

BACKGROUND 

Mike Parks of Cypress Partners on behalf of BRE Nixon Rd. Associates (Owner) are appealing a code 

interpretation made by the Building Official for the requirement to provide a 1-hour separation between 

the exterior balconies (Horizontal and Vertical) of the apartment units at 3380 Nixon Road – per Section 

420.2 & 420.3 of the MBC 2012. The Building Official’s interpretation is that the exterior balconies are 

considered part of the “Building Area” and therefore subject to the requirements of Section 420, which 

is for Groups I-1, R-1, R-2, and R-3. The appeal on the interpretation is to allow the Section 1406.3 of the 

MBC 2012 to be used for projections and allow unrated balconies.   

BUILDING OFFICIAL CODE INTERPRETATION 

There are three (3) - 3 story buildings that are NFPA 13 Suppressed, an R-2 Use, and are a VA 

type of construction. Each balcony is supported from the foundation up three stories to the 

roof structure and the balconies are within the horizontal projection of the roof or balcony floor 

above. Each balcony has a wall section that separates the dwellings units from each other. The 

following four items listed below will help provide the appropriate code path as seen by the 

Building Official: 

1. The code states by definition that “AREA, BUILDING. The area included within 

surrounding exterior walls (or exterior walls and fire walls) exclusive of vent shafts and 

courts. Areas of the building not provided with surrounding walls shall be included in the 

building area if such areas are included within the horizontal projection of the roof or 

floor above.” With the horizontal projection of the roof and the floor above the 

balconies by definition, should be included and be considered part of the building area. 

  

2. Chapter 4 (MBC 2012) - Special Detailed Requirements Based on Use and Occupancy- is 

in addition to the occupancy and construction requirements in the code and the 

provisions of this chapter apply to the special uses and occupancies. Section 420 is 



required for GROUPS I-1, R-1, R-2, and R-3. The Separation walls and Horizontal 

separation Sections 420.2 & 420.3 require that dwelling units be separated as required 

and in accordance with Sections 708 and 711. 

       

3. The code states by definition that “DWELLING UNIT. A single unit providing complete, 

independent living facilities for one or more persons, including permanent provisions for 

living, sleeping, eating, cooking and sanitation.” With this definition the balcony is 

considered part of the living area of an apartment/dwelling unit. 

 

4. Chapter 1 (MBC 2012) – Scope and Administration provides Section 102 APPLICABILITY. 

“(A) 102.1 GENERAL. Where there is a conflict between a general requirement and a 

specific requirement, the specific requirement shall be applicable. Where, in any specific 

case, different sections of this code specify different materials, methods of construction 

or other requirements, the most restrictive shall govern.”  

The code path as shown in item # 2 is for SPECIAL DETAILED REQUIREMENTS on USE and 

OCCUPANCY, this is in addition to the occupancy and construction requirements in the 

code. Chapter 4 is a more detailed requirement for uses and occupancies. As seen in item # 

1 above, this should not be considered a projection off of an exterior wall and building, but 

the balcony should be considered part of the building. It is also seen as a part of a dwelling 

unit as shown by definition in item # 3 and thus should meet the requirements of Section 

420.     

The code section for EXTERIOR WALLS in chapter 14, have requirements for Balconies and 

similar projections in Section 1406.3. This section has an exception # 3 that states the 

balconies are not required to have a fire-resistance rating where sprinkler protection is 

extended to these area. While the balcony may be a projection, because the balconies are 

stacked and a roof overhead, by definition the balconies become part of the building: and 

thus should meet the requirements of Section 420. 

If there are any thoughts that the balconies are still a projection and may be allowed the 

exception under Section 1406.3 – exception # 3, but one believes there may be a conflict in 

the code with Section 420, then I would ask that you review item # 4 above. Section 102.1 

under the Scope of Administration states that “Where, in any specific case, different 

sections of this code specify different materials, methods of construction or other 

requirements, the most restrictive shall govern.” Section 420 would be the more restrictive 

requirement and then would be required.  

You will also find an interpretation from ICC that has been provided by James D. Connell, 

P.E., which has been provided by the applicant. Mr. Connell has stated that the private 

balconies accessed through the dwelling units are still an exterior projection and are 

covered in Section 1406.3 and the exception to the fire resistance rating for the sprinklered 



balcony floors is valid whether the balcony is an extension of the dwelling unit or an exit 

access balcony. He does not believe that Section 420 would apply to balcony floors. 

In an attempt to understand further the code opinion from Mr. Connell out of the 

Birmingham office, I contacted him. He was firm in his thoughts and really did not want to 

discuss it. I then contacted the ICC Plan Review Department located in the Chicago office. 

That office decided they wanted to have several people re-review the code opinion. The 

final result was a difference of opinion among ICC staff. It would have been nice if everyone 

had the same opinion, but there were different opinions on this code interpretation. As 

everyone knows the code commentaries and ICC code opinions may assist us in getting a 

different view of how the code may be looked at and thus help us to come up with a final 

code determination. So, it will be said that each jurisdiction has final approval and 

interpretation of the codes (with exception to an appeal with the BBA) as that code official 

has the responsibility and internal interest to protect their public’s safety.     

In conclusion, I believe that Chapter 4 Section 420 was put in place to provide a safer 

structure for the specific uses (Groups I-1, R-1, R-2, R-3) by requiring fire partitions and fire-

resistance rating of the horizontal assemblies per Section 708 & 711, which is in addition to 

the occupancy and construction requirements of the code. I would also note that the 

balconies through Section 708 & 711 would require supporting construction to be protected 

(foundation to roof structure) to afford the fire-resistance rating and will make the 

structure safer.   

Please see that attached code sections for reference – Section 102.1, 202, 401.1, 420, 708, 711, 

1406, 1406.3,   

STANDARDS FOR APPROVAL 

PA 230 Section 125.15.15 
Specific variance from code: breach of condition; permissible variance. 
Sec. 15. 
 

(1) After a public hearing a board of appeals may grant a specific variance to a substantive 
requirement of the code if the literal application of the substantive requirement would 
result in an exceptional, practical difficulty to the applicant, and if both of the following 
requirements are satisfied: 

a. The performance of the particular item or part of the building or structure with 
respect to which the variance is granted shall be adequate for its intended use 
and shall not substantially deviate from performance required by the code of 
that particular item or part for the health, safety and welfare of the people of 
this state. 

b. The specific condition justifying the variance shall be neither so general nor 
recurrent in nature as to make an amendment of the code with respect to the 
condition reasonably practical or desirable. 



 
(2) A board of appeals may attach in writing any condition in connection with the granting 

of a variance that in its judgement is necessary to protect the health, safety and welfare 
of the people of this state. The breach of a condition shall  automatically invalidate the 
variance and any permit, license and certificate granted on the basis of it. In no case 
shall more than a minimum variance from the code be granted than is necessary to 
alleviate the exceptional, practical difficulty. 
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