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Michigan Department of Transportation 
Infrastructure Investments and Jobs Act Agreement 

MDOT IIJA Agreement Number 2025-0762  
Grant Number 3-26-0005-21625 

The Michigan Department of Transportation (MDOT) has been notified of the attached Federal Aviation 
Administration (FAA) Infrastructure Investment and Jobs Act (IIJA) Grant. MDOT is responsible for distribution 
of the funds pursuant to the AERONAUTICS CODE OF THE STATE OF MICHIGAN Act 327 of 1945 and program 
administration per the State Block Grant Program Memorandum of Agreement. 

Per this MDOT IIJA Agreement, hereafter referred to as “this Agreement”, MDOT shall enter into an agreement 
with the airport owner. This Agreement shall obligate the airport owner to comply with each of the terms and 
conditions contained in the Federal Aviation Administration Infrastructure Investment and Jobs Act, to the 
Federal Aviation Administration State Block Grant Program Assurances, and to the conditions included in this 
Agreement. 

This Agreement shall convey the requirements, terms, conditions, and assurances contained in FAA IIJA Grant 
number 3-26-0005-21625 to City of Ann Arbor, on behalf of Ann Arbor Municipal Airport, whose associated city 
is Ann Arbor , hereafter referred to as “the Sponsor”, as a recipient of funds channeling through the State of 
Michigan. Any reference to FAA transfers to MDOT acting as FAA, where applicable. All requirements of the 
Sponsor contained in the attached FAA IIJA Grant are in addition to the requirements contained in this 
Agreement. The Sponsor agrees to comply with the General Conditions and Special Conditions set forth in this 
Agreement, the FAA Assurances, and the FAA Advisory Circulars, in the FAA IIJA Grant. 

This Agreement will be used for the purpose of assigning the rights and obligations of the parties in agreeing to 
the project estimated in detail in Exhibit 1, dated Feburary 13, 2025. The project cost participation, as defined 
in attachment(s) 6 and 9 is made a part of this Agreement. The actual MDOT, FAA, and Sponsor shares of the 
project cost will be adjusted at the time of the financial closure of the FAA Grant. 

Project Description: Reconstruct Taxilane-(to TDG 1A/1B stds)-N/A; Construct/Modify/Improve/Rehab 
Hangar-Hangar Apron Pavement (50' or less Sponsor owned)-N/A

The estimated total project cost is $448,242.  The Sponsor shall use these funds for the project as described in 
the FAA IIJA Grant. IIJA Grant recipients shall follow the FAA's Policy and Procedures Concerning the Use of 
Airport Revenues ("Revenue Use Policy"), 64 Federal Register 7696 (64 FR 7696), as amended by 78 Federal 
Register 55330 (78 FR 55330). The Revenue Use Policy defines permitted uses of airport revenue. In addition to 
the detailed guidance in the Revenue Use Policy, the funds received under this grant, or any associated 
subgrants, may not be used for any purpose not related to the airport. 

The Sponsor shall make payments to MDOT for the Sponsor’s share of the project costs within thirty (30) days 
of the billing date, if billed. MDOT will not make payments for any project work prior to receipt of payment from 
the Sponsor for their billed share. Eligible project costs that are paid by the Sponsor may be submitted for credit 
toward their share if submitted within one hundred eighty (180) days of the cost incurred, or Agreement award 
date, whichever is later.  
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The Sponsor shall upload each payment request to MDOT’s ProjectWise software.  
Each request shall have the following Document Name: 

 Associated City_Vendor_IIJA_Invoice Number (Example: Anytown_BestBuilder_IIJA_876.pdf) 
Once payment requests and proper documentation are received, MDOT will review, process, and submit to FAA. 

The project cost shown includes the maximum obligation of MDOT and federal funds under this Agreement. The 
maximum obligation of MDOT and Federal funds may be adjusted to an amount less than the maximums shown 
through a budget letter issued by MDOT. A budget letter will be used when updated cost estimates for the 
project reflect a change in the amount of funds needed to fund all project costs. The budget letter will be signed 
by the Manager of the Airport Planning and Development Section of the Office of Aeronautics.  

A budget letter will also be used to add or delete work items from the project description, provided that the 
costs are eligible and do not exceed the maximum obligations shown in this Agreement. If the total amount of 
the project cost exceeds the maximum obligations shown in this Agreement, the project scope will be reduced 
or a written amendment to this Agreement will be completed to provide additional funds. This will have to be 
awarded by the parties before the work is started. 

In the event it is determined by MDOT that there will be either insufficient funds or insufficient time to properly 
administer such funds for the entire project or portions thereof, MDOT, prior to authorizing work performance, 
may cancel the project or any portion thereof by giving written notice to the Sponsor.  In the event this occurs, 
this Agreement will be void and of no effect with respect to the canceled portion of the project.   

Failure on the part of the Sponsor with any of the conditions of this Agreement may be considered cause for 
placing the Sponsor in a state of noncompliance, thereby making the Sponsor ineligible for future federal and/or 
state funds until such time as the noncompliance issues are resolved. In addition, this failure may constitute 
grounds for cancellation of the project and/or repayment of all grant amounts on a pro rata basis. In this section, 
pro rata means proration of the cost of the project over twenty (20) years. 

Any approvals, acceptances, reviews, and/or inspections of any nature by MDOT will not be construed as 
warranties or assumptions of liability on the part of MDOT.  It is expressly understood and agreed that any such 
approvals, acceptances, reviews, and/or inspections are for the sole and exclusive purposes of MDOT, which is 
acting in a governmental capacity under this Agreement, and that such approvals, acceptances, reviews, and/or 
inspections are a governmental function incidental to the project under this Agreement. 

Any approvals, acceptances, reviews, and/or inspections by MDOT will not relieve the Sponsor of its obligations 
hereunder, nor are such approvals, acceptances, reviews, and/or inspections by MDOT to be construed as 
warranties as to the propriety of the Sponsor’s performance but are undertaken for the sole use and information 
of MDOT. 

Each party to this Agreement will remain responsible for any claims arising out of that party’s performance of 
this Agreement, as provided by this Agreement or by law.  

This Agreement is not intended to increase or decrease either party’s liability for or immunity from tort claims.  
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This Agreement is not intended to give, nor will it be interpreted as giving, either party a right of indemnification, 
either by Agreement or at law, for claims arising out of the performance of this Agreement. 

With regard to nondiscrimination and Disadvantaged Business Enterprise (DBE) requirements:

In connection with the performance of project work under this Agreement, the Sponsor (hereinafter in Appendix 
A referred to as the “contractor”) agrees to comply with the State of Michigan provisions for “Prohibition of 
Discrimination in State Contracts,” as set forth in Appendix A, dated June 2011, attached hereto and made a 
part hereof.  The Sponsor (hereinafter in Appendix B referred to as the “contractor”) further agrees to comply 
with the Civil Rights Act of 1964, being P.L. 88-352, 78 Stat. 241, as amended, being Title 42 USC Sections 1971, 
1975a-1975d, and 2000a-2000h-6, and the Regulations of the United States Department of Transportation (49 
CFR Part 21) issued pursuant to said Act, including Appendix B, attached hereto and made a part hereof.  These 
provisions will be included in all subcontracts relating to this Agreement.   

The Sponsor will carry out the applicable requirements of MDOT’s DBE program and 49 CFR Part 26, including, 
but not limited to, those requirements set forth in Appendix C, dated October 1, 2005, attached hereto and 
made a part hereof. 

The Sponsor agrees to require all prime contractors to pay each subcontractor for the satisfactory completion 
of work associated with the subcontract no later than ten (10) calendar days from the receipt of each payment 
the prime contractor receives from MDOT or the Sponsor.  The prime contractor also is required to return 
retainage payments to each subcontractor within ten (10) calendar days after the subcontractor’s work is 
satisfactorily completed.  Any delay or postponement of payment from these time frames may occur only upon 
receipt of written approval from MDOT.  These requirements are also applicable to all sub-tier subcontractors 
and will be made a part of all subcontract agreements. 

This prompt payment provision is a requirement of 49 CFR, Part 26, as amended, and does not confer third-
party beneficiary right or other direct right to a subcontractor against MDOT. This provision applies to both DBE 
and non-DBE subcontractors.  

The Sponsor further agrees that it will comply with 49 CFR, Part 26, as amended, and will report any and all DBE 
subcontractor payments to MDOT with each invoice in the format set forth in Appendix G, dated September 
2015, attached hereto and made a part hereof, or any other format acceptable to MDOT.

In addition to all specific requirements, terms, conditions, and assurances contained in the attached FAA IIJA 
Grant, the Sponsor shall ensure strict adherence to the following audit requirements: 

The Sponsor will establish and maintain accurate records, in accordance with generally accepted accounting 
principles, of all expenses incurred for which payment is sought or made under this Agreement. Separate 
accounts will be established and maintained for all costs incurred under this Agreement. 

The Sponsor will maintain the records for at least six (6) years from the date of final payment made by MDOT 
under this Agreement. In the event of a dispute regarding allowable expenses or any other issue under this 
Agreement, the Sponsor will thereafter continue to maintain the records at least until that dispute has been 
finally decided and the time for all available challenges or appeals of that decision has expired. 
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MDOT or its representative may inspect, copy, scan, or audit the records at any reasonable time after giving 
reasonable notice. 

If any part of the work is subcontracted, the Sponsor will assure compliance with the above requirements for all 
subcontracted work. 

The Sponsor agrees that the costs reported to MDOT for this Agreement will represent only those items that 
are properly chargeable in accordance with this Agreement which includes the FAA Grant attached to this 
Agreement. The Sponsor also certifies that it has read the Agreement terms and has made itself aware of the 
applicable laws, regulations, and terms of this Agreement that apply to the reporting of costs incurred under 
the terms of this Agreement. 

If an audit performed by or on behalf of MDOT indicates an adjustment to the costs reported under this 
Agreement or questions the allowability of an item of expense, MDOT will promptly submit to the Sponsor a 
Notice of Audit Results and a copy of the audit report, which may supplement or modify any tentative findings 
verbally communicated to the Sponsor at the completion of an audit. 

Within sixty (60) days after the date of the Notice of Audit Results, the Sponsor will (a) respond in writing to  
MDOT – Office of Aeronautics indicating whether or not it concurs with the audit report, (b) clearly explain the 
nature and basis for any disagreement as to a disallowed item of expense, and (c) submit to MDOT a written 
explanation as to any questioned or no opinion expressed item of expense. The response will be clearly stated 
and will provide any supporting documentation necessary to resolve any disagreement or questioned or no 
opinion expressed item of expense. Where the documentation is voluminous, the Sponsor may supply 
appropriate excerpts and make alternate arrangements to make that documentation available conveniently and 
reasonably for review by MDOT. The response will refer to and apply the language of this Agreement.  The 
Sponsor agrees that failure to submit a response within the sixty (60) day period constitutes agreement with 
any disallowance of an item of expense and authorizes MDOT to finally disallow any items of questioned or no 
opinion expressed cost. 

MDOT will make its decision about any Notice of Audit Results and response within one hundred twenty (120) 
days after the date of the Notice of Audit Results. If MDOT determines that an overpayment has been made to 
the Sponsor, the Sponsor will repay that amount to MDOT or reach agreement with MDOT on a repayment 
schedule within thirty (30) days after the date of an invoice from MDOT. If the Sponsor fails to repay the 
overpayment or reach agreement with MDOT on a repayment schedule within the thirty (30) day period, the 
Sponsor agrees that MDOT will deduct all or a portion of the overpayment from any funds then or thereafter 
payable by MDOT to the Sponsor under this Agreement or any other agreement or payable to the Sponsor under 
the terms of 1951 PA 51, as applicable. Interest will be assessed on any partial payments or repayment schedules 
based on the unpaid balance at the end of each month until the balance is paid in full. The assessment of interest 
will begin thirty (30) days from the date of the invoice. The rate of interest will be based on the Michigan 
Department of Treasury common cash funds interest earnings. The rate of interest will be reviewed annually by 
MDOT and adjusted as necessary based on the Michigan Department of Treasury common cash funds interest 
earnings. The Sponsor expressly consents to this withholding or offsetting of funds under those circumstances, 
reserving the right to file a lawsuit in the Court of Claims to contest MDOT’s decision only as to any item of 
expense the disallowance of which was disputed by the Sponsor in a timely filed response. 
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This Agreement will be in effect from the date of award (the date of the final signature) through twenty (20) 
years.  

The Sponsor agrees to comply with all portions of this MDOT IIJA Agreement. 

As attached (with PDF attachment of preliminary injunction) hereto, on June 19, 2025, the U.S. District Court 
for the District of Rhode Island issued a preliminary injunction against the imposition of immigration-
enforcement conditions on federal transportation funding as to any Plaintiff State, including any subdivision or 
instrumentality thereof.  The execution of agreements by MDOT and the acceptance of funding from the 
United States Department of Transportation and its component agencies are subject to that preliminary 
injunction and should not be construed as a certification as to the immigration conditions or as a waiver of any 
rights by MDOT or the State of Michigan. 

Sponsor: CITY OF ANN ARBOR 

Authorized Sponsor Signatory: ________________________________________________ 

 
 
 
MDOT Signatory: _____________________________________         Date: ___________________________ 

MICHIGAN DEPARTMENT OF TRANSPORTATION 

Authorized Sponsor Signatory: ____________________________________________________ 
 
 
Authorized Sponsor Signatory: _______________________________________________________ 
 
 
Authorized Sponsor Signatory: _______________________________________________________ 
 
 
 
 
 
 



REVISED 1/13/2026

Eligibility Federal State Local Total Job Number

DESIGN (PE) 53,146.00$     2,798.00$    -$                55,944.00$     

Reconstruct Taxilane-(to TDG 1A/1B stds) - PE 95% 25,073.00$     1,320.00$    -$                26,393.00$     222178

Construct/Modify/Improve/Rehab Hangar-Hangar Apron 
Pavement (50' or less Sponsor owned) - PE

95% 28,073.00$     1,478.00$    -$                29,551.00$     222179

CONSTRUCTION (CON) 406,484.00$  21,396.00$  -$                427,880.00$  

Reconstruct Taxilane-(to TDG 1A/1B stds) - CON 95% 119,744.00$  6,303.00$    -$                126,047.00$  222178

Reconstruct Taxilane-(to TDG 1A/1B stds) - CON 95% 18,656.00$     982.00$       -$                19,638.00$     222178

Reconstruct Taxilane-(to TDG 1A/1B stds) - CA 95% 36,100.00$     1,900.00$    -$                38,000.00$     222178

Construct/Modify/Improve/Rehab Hangar-Hangar Apron 
Pavement (50' or less Sponsor owned) - CON

95% 216,838.00$  11,413.00$  -$                228,251.00$  222179

Construct/Modify/Improve/Rehab Hangar-Hangar 

Apron Pavement (50' or less Sponsor owned) - CON
95% 15,146.00$     798.00$       -$                15,944.00$     222179

Federal State Local Total

ORIGINAL PROJECT BUDGET 425,828.00$  22,414.00$  -$                448,242.00$  

222178 180,917.00$  9,523.00$    -$                190,440.00$  

222179 244,911.00$  12,891.00$  -$                257,802.00$  

-$                -$             -$                -$                

ORIGINAL PROJECT PERCENTAGE 95% 5% 0% 100%

222178 95% 5% 0% 100%

222179 95% 5% 0% 100%

Federal State Local Total

BUDGET ADJUSTMENT 33,802.00$     1,780.00$    -$                35,582.00$     

222178 18,656.00$     982.00$       -$                19,638.00$     

222179 15,146.00$     798.00$       -$                15,944.00$     

Federal State Local Total

TOTAL PROJECT BUDGET 459,630.00$  24,194.00$  -$                483,824.00$  

222178 199,573.00$  10,505.00$  -$                210,078.00$  

222179 260,057.00$  13,689.00$  -$                273,746.00$  

TOTAL PROJECT PERCENTAGE 95% 5% 0% 100%

222178 95% 5% 0% 100%

222179 95% 5% 0% 100%

Federal Billing Breakdown: JN 222178

Bill 1 199,573.00$  3-26-SBGP-21625 Awarded 7/31/2025

Federal Billing Breakdown: JN 222179

Bill 1 260,057.00$  3-26-SBGP-21625 Awarded 7/31/2025

Bid Date & Type: 2/11/2025 Local

1/12/2026 Local

Performance End Date: 7/30/2029 SBGP 21625

MAC Approval: 3/19/2025

3/25/2026  SUPPLEMENTAL MEMO & S/C AMENDMENT 

INITIATOR: PN

QA: ZB

IIJA AIG

EXHIBIT 1

ANN ARBOR MUNI

ANN ARBOR, MICHIGAN

Project No. 3-26-0005-21625

Job No. 222178PE, 222178CON, 222179PE, 222179CON



ATTACHMENT X
REQUIRED FOR ALL PROJECTS 

Notification of Required Federal Program Information to  
Sub-recipients for Federal Funding 

1.  Does this project receive Federal funds? Yes

2.  Recipient’s Name: CITY OF ANN ARBOR

3.  Recipient’s UEI Number: 06-633-3364

4. Amount of Federal funds: $459,630

5. Federal Grant Number(s): SBGP 21625

6. Grant Award Date(s): 7/31/25

7. MDOT Project Number: 3-26-0005-21625

8. Project Description: See Project Description on page one (1) of this contract.

9. CFDA Number, Federal Agency, Program Title: CFDA 20.106
Federal Aviation Administration
Airport Improvement Program

10.  Federal Award Identification Number (FAIN): 3-26-SBGP-216-2025

11.  Federal Award Date:     7/31/25

12.  Period of Performance Start Date:    Award Date of MDOT Contract

13.  Period of Performance End Date:     7/30/29

14.  Amount of Federal Funds obligated by this action: $459,630

15.  Total amount of Federal Funds obligated: $459,630

16.  Total amount of the Federal award: $459,630

17.  Budget Approved Cost sharing or matching, where applicable: N/A

18.  Name of Federal awarding agency and contact information for awarding official: 

Director Bradley C. Wieferich, P.E., Michigan Department of Transportation 
425 West Ottawa Street, Lansing, MI 48909

19.  Is this a Research and Development award? No  

20.  Indirect cost rate for the Federal award (if applicable): N/A



ATTACHMENT 6 
 

SUPPLEMENTAL PROVISIONS FOR CONTRACTS 
INVOLVING CONSTRUCTION WORK AT ALL CLASSIFICATIONS OF AIRPORTS 

WITH BID OPENINGS HANDLED BY THE SPONSOR 
 

1. The “PROJECT COST” is defined as the cost of all work necessary to complete the items 
identified in the body of this Contract as the PROJECT, including the costs of preliminary 
engineering, design engineering, construction engineering and supervision, architectural 
work, surveying, environmental studies and reports, airport layout plan updates relating to the 
PROJECT, and advertising for and receiving bids. 

 
2. The SPONSOR will select a consultant to perform each element of the PROJECT that 

requires expertise.  All consultant contracts will be between the SPONSOR and the 
consultant.  Consultant contracts will be submitted to the DEPARTMENT for review and 
approval.  Any such approvals will not be construed as a warranty of the consultant's 
qualifications, professional standing, ability to perform the work being contracted, or 
financial integrity.  The SPONSOR will not execute a consultant contract nor authorize the 
consultant to proceed prior to receiving written approval of the contract from the 
DEPARTMENT.  Any change to the consultant contract will require prior written approval 
from the DEPARTMENT.  In the event the consultant contract is terminated, the 
DEPARTMENT will be given immediate written notice by the SPONSOR. 

 
3. The SPONSOR is responsible for obtaining bids for the PROJECT work and will make a 

recommendation to the DEPARTMENT to award a contract.  The recommendation to award 
a contract will include a summary of all bids received.  If the SPONSOR recommends 
awarding a contract to other than the lowest bidder, a written explanation detailing the 
SPONSOR’s rationale will be provided. 

 
4. The SPONSOR will have the contract between the SPONSOR and the successful contractor 

approved by the DEPARTMENT prior to executing said contract. 
 
5. Payment of all PROJECT COSTS will be made by the DEPARTMENT upon receipt of an 

invoice from the SPONSOR.  The vendor’s invoice must be for eligible PROJECT work and 
signed and dated noting the SPONSOR’s approval. 

 
6. Any changes to the PROJECT plans and specifications made after receipt of bids will require 

prior written approval from the DEPARTMENT and the FAA, if applicable.  The  
SPONSOR or its representative may request such changes by initiating a contract 
modification to the construction contract in accordance with the “General Provisions for 
Construction of Airports” and the DEPARTMENT’s “Project Engineer’s Manual” for airport 
construction.  Any contract modifications determined to be significant by the 
DEPARTMENT will require a prior written amendment to this Contract. 
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In the event that during the course of PROJECT construction it becomes necessary to exceed 
estimated quantities of materials or labor, and it is not reasonable to obtain prior consent 
from the DEPARTMENT without interrupting an ongoing construction activity, the 
SPONSOR’s on-site supervisor may approve such overruns and the DEPARTMENT may 
share in the costs of such overruns only if all of the following conditions are met: 
 
a. The construction, including such overruns, remains in conformity with the PROJECT 

plans and specifications as revised. 
 
b. Such overruns do not exceed ten percent (10%) of that category within the PROJECT 

plans and specifications as revised. 
 
c. The SPONSOR or its representative immediately notifies the DEPARTMENT of 

such overruns and the estimated cost thereof. 
 
d. Such on-site approval is necessary for continuity in construction, and obtaining 

approval prior to proceeding would cause a material interruption in the PROJECT 
that would result in a significant increase in costs. 

 
7. Any work or material that is determined by the DEPARTMENT not to be in conformity with 

the plans, specifications, and contract documents will be ineligible for reimbursement with 
federal and state participating funds or will be subject to a price adjustment approved by the 
DEPARTMENT and the FAA, if applicable. 

 
8. Upon completion of the work in each construction contract and acceptance thereof by the 

SPONSOR, the SPONSOR or its designated representative will give immediate written 
notice to the DEPARTMENT. 

 
9. The SPONSOR will operate and maintain in a safe and serviceable condition the airport and 

all facilities thereon and connected therewith that are necessary to serve the aeronautical 
users of the airport, other than facilities owned or controlled by the United States or the State 
of Michigan, for a period of twenty (20) years from the effective date of this Contract and 
will not permit any activity thereon that would interfere with its use for airport purposes, 
provided, however, that nothing herein will be construed as requiring the maintenance, 
repair, restoration, or replacement of any structure or facility that is substantially damaged or 
destroyed due to any act of God or other condition or circumstance beyond the control of the 
SPONSOR. 
 
The airport will be maintained in full operating condition on a year-round basis, in 
accordance with the general utility licensing requirements set forth by the Michigan 
Aeronautics Commission in its rules and regulations.  During this period, the airport will not 
be abandoned or permanently closed without the express written permission of the 
DEPARTMENT.  
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10. Should the SPONSOR desire to abandon, close, sell, or otherwise divest itself of the airport 
or any portion thereof, the SPONSOR agrees to provide to the DEPARTMENT a prior 
written notice of such intent giving the DEPARTMENT, for a period of one hundred eighty 
(180) days after receipt of such notice, a first right to purchase at fair market value the airport 
and all facilities thereon.  Fair market value will be determined by an independent appraisal 
of such properties. 

 
The notice of intent and first right to purchase will be provided via registered or certified 
mail, return receipt, postage prepaid, addressed to the Executive Administrator of the Office 
of Aeronautics, Michigan Department of Transportation. 

 
11. In accordance with the DEPARTMENT’s administrative guidelines regarding airspace 

requirements for state-funded airports, the SPONSOR will either acquire and retain 
easements or other interests in or rights for the use of land or airspace or adopt and enforce 
zoning regulations to prevent the construction, erection, alteration, or growth of any 
structure, tree, or other object in the airport’s approach area. 

 
12. For a period of twenty (20) years, the SPONSOR will make the airport available as an airport 

for public use for all types, kinds, and classes of aeronautical use on fair and reasonable 
terms and without unjust discrimination.  Rates charged to aeronautical users will be 
determined based on the cost to the SPONSOR of providing the facility.  In any agreement, 
contract, lease, or other arrangement under which a right or privilege at the airport is granted 
to any person, firm, or corporation to conduct or engage in an approved non-aeronautical 
activity, the SPONSOR will charge fair market value for the right to conduct such activity.  
During this period, all revenues generated by the airport for aeronautical and 
non-aeronautical activities will be expended for the capital or operating costs of the airport, 
the local airport system, or other local facilities that are owned or operated by the SPONSOR 
and that are directly and substantially related to the actual air transportation of passengers or 
property. 
 

13. In any agreement, contract, lease, or other arrangement under which a right or privilege at the 
airport is granted to any person, firm, or corporation to conduct or engage in any aeronautical 
activity for furnishing services to the public at the airport, the SPONSOR will insert and 
enforce provisions requiring the contractor to: 
 
a. Furnish said services on a fair, reasonable, and not unjustly discriminatory basis to all 

users thereof; and 
 

b. Charge fair, reasonable, and not unjustly discriminatory prices for each unit or 
service, provided that the contractor may be allowed to make reasonable and 
nondiscriminatory discounts, rebates, or other similar types of price reductions to 
volume purchasers. 
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14. If PROJECT COSTS are related to a fuel facility, the SPONSOR will assure that aviation 
fuel will be available at the airport on a year-round basis for a period of not less than ten (10) 
years from the effective date of this Contract.  
 
The SPONSOR will obtain from the installer and provide to the DEPARTMENT a 
certification that the tank(s) were installed in accordance with federal and state requirements. 
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ATTACHMENT 9 
 

SUPPLEMENTAL PROVISIONS FOR FEDERAL/STATE/LOCAL CONTRACTS 
INVOLVING ONLY PRELIMINARY/DESIGN ENGINEERING 

AT ALL CLASSIFICATIONS OF AIRPORTS 
 
 
1. The PROJECT COST will include the cost of the consultant hired to do preliminary/design 

engineering for the PROJECT. 
 
2. The SPONSOR agrees that it will maintain the airport in full operating condition on a year-

round basis for a period of twenty (20) years, in accordance with the general utility licensing 
requirements set forth by the Michigan Aeronautics Commission in its rules and regulations. 
During this period, the airport will not be abandoned or permanently closed without the 
express written permission of the DEPARTMENT. 

 
3. In addition to the requirements of paragraph 2 of these supplemental provisions, and not in 

lieu thereof, should the SPONSOR desire to abandon, close, sell, or otherwise divest itself of 
the airport or any portion thereof, the SPONSOR agrees to provide the DEPARTMENT prior 
written notice of such intent giving the DEPARTMENT, for a period of one hundred eighty 
(180) days after receipt of such notice, a first right to purchase at fair market value the airport 
and all facilities thereon. Fair market value will be determined by an independent appraisal of 
such properties prepared by an appraiser on the DEPARTMENT’s list of approved 
appraisers. 

 
The notice of intent and first right to purchase will be provided via registered or certified 
mail, return receipt, postage prepaid, addressed to the Executive Administrator of the Office 
of Aeronautics, Michigan Department of Transportation. 
 

4. The SPONSOR will operate and maintain in a safe and serviceable condition the airport and 
all facilities thereon and connected therewith that are necessary to serve the aeronautical 
users of the airport, other than facilities owned or controlled by the United States or the State 
of Michigan, and will not permit any activity thereon that would interfere with its use for 
airport purposes, provided, however, that nothing herein will be construed as requiring the 
maintenance, repair, restoration, or replacement of any structure or facility that is 
substantially damaged or destroyed due to any act of God or other condition or circumstance 
beyond the control of the SPONSOR. 

 
5. The SPONSOR will, either by the acquisition and retention of easements or other interests in 

or rights for the use of land or airspace or by the adoption and enforcement of zoning 
regulations, prevent the construction, erection, alteration, or growth of any structure, tree, or 
other object in the approach areas of the runways of the airport that would constitute an 
obstruction to air navigation according to the criteria or standards prescribed in the FAA 
Advisory Circulars. 
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APPENDIX A 
PROHIBITION OF DISCRIMINATION IN STATE CONTRACTS 

 
In connection with the performance of work under this contract; the contractor agrees as follows: 
 
1. In accordance with Public Act 453 of 1976 (Elliott-Larsen Civil Rights Act), the 

contractor shall not discriminate against an employee or applicant for employment with 
respect to hire, tenure, treatment, terms, conditions, or privileges of employment or a 
matter directly or indirectly related to employment because of race, color, religion, 
national origin, age, sex, height, weight, or marital status.  A breach of this covenant will 
be regarded as a material breach of this contract.  Further, in accordance with Public Act 
220 of 1976 (Persons with Disabilities Civil Rights Act), as amended by Public Act 478 
of 1980, the contractor shall not discriminate against any employee or applicant for 
employment with respect to hire, tenure, terms, conditions, or privileges of employment 
or a matter directly or indirectly related to employment because of a disability that is 
unrelated to the individual’s ability to perform the duties of a particular job or position. A 
breach of the above covenants will be regarded as a material breach of this contract.  

 
2. The contractor hereby agrees that any and all subcontracts to this contract, whereby a 

portion of the work set forth in this contract is to be performed, shall contain a covenant 
the same as hereinabove set forth in Section 1 of this Appendix. 

 
3. The contractor will take affirmative action to ensure that applicants for employment and 

employees are treated without regard to their race, color, religion, national origin, age, 
sex, height, weight, marital status, or any disability that is unrelated to the individual’s 
ability to perform the duties of a particular job or position.  Such action shall include, but 
not be limited to, the following: employment; treatment; upgrading; demotion or transfer; 
recruitment; advertising; layoff or termination; rates of pay or other forms of 
compensation; and selection for training, including apprenticeship.  

 
4. The contractor shall, in all solicitations or advertisements for employees placed by or on 

behalf of the contractor, state that all qualified applicants will receive consideration for 
employment without regard to race, color, religion, national origin, age, sex, height, 
weight, marital status, or disability that is unrelated to the individual’s ability to perform 
the duties of a particular job or position.  

 
5. The contractor or its collective bargaining representative shall send to each labor union or 

representative of workers with which the contractor has a collective bargaining 
agreement or other contract or understanding a notice advising such labor union or 
workers’ representative of the contractor’s commitments under this Appendix. 

 
6. The contractor shall comply with all relevant published rules, regulations, directives, and 

orders of the Michigan Civil Rights Commission that may be in effect prior to the taking 
of bids for any individual state project. 

 



     

 

7. The contractor shall furnish and file compliance reports within such time and upon such 
forms as provided by the Michigan Civil Rights Commission; said forms may also elicit 
information as to the practices, policies, program, and employment statistics of each 
subcontractor, as well as the contractor itself, and said contractor shall permit access to 
the contractor’s books, records, and accounts by the Michigan Civil Rights Commission 
and/or its agent for the purposes of investigation to ascertain compliance under this 
contract and relevant rules, regulations, and orders of the Michigan Civil Rights 
Commission. 

 
8. In the event that the Michigan Civil Rights Commission finds, after a hearing held 

pursuant to its rules, that a contractor has not complied with the contractual obligations 
under this contract, the Michigan Civil Rights Commission may, as a part of its order 
based upon such findings, certify said findings to the State Administrative Board of the 
State of Michigan, which State Administrative Board may order the cancellation of the 
contract found to have been violated and/or declare the contractor ineligible for future 
contracts with the state and its political and civil subdivisions, departments, and officers, 
including the governing boards of institutions of higher education, until the contractor 
complies with said order of the Michigan Civil Rights Commission. Notice of said 
declaration of future ineligibility may be given to any or all of the persons with whom the 
contractor is declared ineligible to contract as a contracting party in future contracts.  In 
any case before the Michigan Civil Rights Commission in which cancellation of an 
existing contract is a possibility, the contracting agency shall be notified of such possible 
remedy and shall be given the option by the Michigan Civil Rights Commission to 
participate in such proceedings. 

 
9. The contractor shall include or incorporate by reference, the provisions of the foregoing 

paragraphs (1) through (8) in every subcontract or purchase order unless exempted by 
rules, regulations, or orders of the Michigan Civil Rights Commission; all subcontracts 
and purchase orders will also state that said provisions will be binding upon each 
subcontractor or supplier.   
 

Revised June 2011 
 

 
 
 



     

 

 

Appendix B 
(Aeronautics) 

 
CIVIL RIGHTS ACT OF 1964, TITLE VI - 49 CFR PART 21 

CONTRACTUAL REQUIREMENTS 
 

During the performance of this contract, the contractor, for itself, its assignees and successors in 
interest (hereinafter referred to as the “contractor”) agrees as follows: 
 
1. Compliance with Regulations.  The contractor will comply with the Regulations relative 

to nondiscrimination in federally assisted programs of the Department of Transportation 
(hereinafter “DOT”) Title 49, Code of Federal Regulations, Part 21, as they may be 
amended from time to time (hereinafter referred to as the Regulations), which are herein 
incorporated by reference and made a part of this contract. 

 
2. Nondiscrimination.  The contractor, with regard to the work performed by it during the 

contract, will not discriminate on the grounds of race, color, or national origin in the 
selection and retention of subcontractors, including procurement of materials and leases 
of equipment.  The contractor will not participate either directly or indirectly in the 
discrimination prohibited by section 21.5 of the Regulations, including employment 
practices when the contract covers a program set forth in Appendix B of the Regulations. 

 
3. Solicitation for Subcontracts, Including Procurement of Materials and Equipment.  In all 

solicitations either by competitive bidding or negotiation made by the contractor for work 
to be performed under a subcontract, including procurement of materials of leases of 
equipment, each potential subcontractor or supplier will be notified by the contractor of 
the contractor’s obligations under this contract and the Regulations relative to 
nondiscrimination on the grounds of race, color, or national origin. 

 
4. Information and Reports.  The contractor will provide all information and reports 

required by the Regulations or directives issued pursuant thereto and will permit access to 
its books, records, accounts, other sources of information, and its facilities as may be 
determined by the Sponsor or the Federal Aviation Administration (FAA) to be pertinent 
to ascertain compliance with such Regulations, orders, and instructions.  Where any 
information required of a contractor is in the exclusive possession of another who fails or 
refuses to furnish this information, the contractor will so certify to the sponsor of the 
FAA, as appropriate, and will set forth what efforts it has made to obtain the information. 

 
5. Sanctions for Noncompliance.  In the event of the contractor’s noncompliance with the 

nondiscrimination provisions of this contract, the sponsor will impose such contract 
sanctions as it or the FAA may determine to be appropriate, including, but not limited to: 
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a. Withholding of payments to the contractor under the contract until the contractor 

complies, and/or 
 
b. Cancellation, termination, or suspension of the contract, in whole or in part. 

 
6. Incorporation of Provisions.  The contractor will include the provisions of paragraphs 1 

through 5 in every subcontract, including procurement of materials and leases of 
equipment, unless exempt by the Regulations or directive issued pursuant thereto.  The 
contractor will take such action with respect to any subcontract or procurement as the 
sponsor or the FAA may direct as a means of enforcing such provisions including 
sanctions for noncompliance. Provided, however, that in the event a contractor becomes 
involved in, or is threatened with, litigation with a subcontractor or supplier as a result of 
such direction, the contractor may request the Sponsor to enter into such litigation to 
protect the interests of the sponsor and, in addition, the contractor may request the United 
States to enter into such litigation to protect the interests of the United States. 
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(Revised October 2, 2014) 
 

APPENDIX C 
Assurances that Recipients and Contractors Must Make 

(Excerpts from US DOT Regulation 49 CFR § 26.13) 
 
A. Each financial assistance agreement signed with a DOT operating administration (or a 

primary recipient) must include the following assurance: 
 

The recipient shall not discriminate on the basis of race, color, national origin, or sex in 
the award and performance of any US DOT-assisted contract or in the administration of 
its DBE program or the requirements of 49 CFR Part 26. The recipient shall take all 
necessary and reasonable steps under 49 CFR Part 26 to ensure nondiscrimination in the 
award and administration of US DOT-assisted contracts. The recipient’s DBE program, 
as required by 49 CFR Part 26 and as approved by US DOT, is incorporated by reference 
in this agreement. Implementation of this program is a legal obligation and failure to 
carry out its terms shall be treated as a violation of this agreement. Upon notification to 
the recipient of its failure to carry out its approved program, the department may impose 
sanctions as provided for under Part 26 and may, in appropriate cases, refer the matter for 
enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil Remedies Act of 1986 
(31 U.S.C. 3801 et seq.). 

 
B. Each contract MDOT signs with a contractor (and each subcontract the prime contractor 

signs with a subcontractor) must include the following assurance: 
 

The contractor, subrecipient or subcontractor shall not discriminate on the basis of race, 
color, national origin, or sex in the performance of this contract. The contractor shall 
carry out applicable requirements of 49 CFR Part 26 in the award and administration of 
US DOT-assisted contracts. Failure by the contractor to carry out these requirements is a 
material breach of this contract, which may result in the termination of this contract or 
such other remedy as the recipient deems appropriate, which may include, but is not 
limited to: 
 
(1) Withholding monthly progress payments; 

 
(2) Assessing sanction; 

 
(3) Liquidated damages; and/or 

 
(4) Disqualifying the contractor from future bidding as non-responsible. 
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Sponsor 
Type1 

Type of Project Special Conditions 

Airport ARFF and SRE : 
Equipment Acquisition 

ARFF and SRE EQUIPMENT AND VEHICLES:  The Sponsor agrees that it 
will:  
1) house and maintain the equipment in a state of operational 
readiness on and for the airport;  
2) provide the necessary staffing and training to maintain and operate 
the vehicle and equipment;  
3) restrict the vehicle to on-airport use only; 
4) restrict the vehicle to the use for which it was intended; and  
5) amend the Airport Emergency Plan and/or Snow and Ice Control Plan 
to reflect the acquisition of the vehicle and equipment. (Applicable only 
for Part 139 Airports).   

Airport Equipment Replacement 
such as ARFF and SRE 

EQUIPMENT OR VEHICLE REPLACEMENT:  The Sponsor agrees that 
because the Fair Market Value is $5,000 or more and the 
equipment/vehicle will not be retained by the Sponsor for airport 
purposes (or donated to another eligible/justified Sponsor), the 
Sponsor will use the Fair Market Value of equipment being replaced by 
this project to reduce the total project costs.   
 

Airport ARFF Equipment - Off-
Airport Storage 

OFF-AIRPORT STORAGE OF ARFF VEHICLE: The Sponsor agrees that it 
will:  
1) house and maintain the vehicle in a state of operational readiness for 
the airport;  
2) provide the necessary staffing and training to maintain and operate 
the vehicle;  
3) restrict the vehicle to airport use only;   
4) amend the Airport Emergency Plan to reflect the acquisition of the 
vehicle ; 
5) within 60 days, execute an agreement with local government 
including the above provisions and a provision that violation of 
agreement could require repayment of subgrant funding; and 
6) submit a copy of the executed agreement to the FAA. 

Airport AWOS AUTOMATED WEATHER OBSERVING SYSTEMS (AWOS):  The Sponsor 
agrees that it will: 
1) within 60 calendar days of subgrant acceptance, establish a 
Memorandum of Agreement (MOA) with the FAA; 
2) develop an Operations Maintenance Manual to more specifically 
describe the operational, maintenance, and documentation 

 
1 Sponsor types include Airport Sponsor (Public and Private), Airport Sponsor (Private Only), Noise, and State or Local 
Government 
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Sponsor 
Type1 

Type of Project Special Conditions 

requirements for the AWOS; 
3) within 60 calendar days of installation, take the necessary actions to 
initiate the AWOS commissioning by the FAA; and 
4) provide for the installation, commissioning, continuous operation, 
and maintenance of any Non-Federal AWOS funded under this grant for 
the useful life of the equipment.     

The Sponsor further understands that the FAA will not take over the 
ownership, operation, or maintenance of any Sponsor-acquired 
equipment.  

Airport ALP & AIP Funded 
Construction 

AIRPORT LAYOUT PLAN: The Sponsor understands and agrees to 
update the Airport Layout Plan to reflect the construction to standards 
satisfactory to the FAA and submit it in final form to the FAA.  It is 
further mutually agreed that the reasonable cost of developing said 
Airport Layout Plan Map is an allowable cost within the scope of this 
project. 

Airport Lighting - Operation and 
Maintenance 

LIGHTING: The Sponsor must operate and maintain the lighting system 
during the useful life of the system in accordance with applicable FAA 
standards.   

Airport Temporary NAVAIDS TEMPORARY NAVAIDS:  The Sponsor agrees that this equipment is 
being acquired for temporary use to minimize disruptions to the airport 
during construction.  The Sponsor further agrees that upon 
construction completion of this project or at the point when this 
equipment is no longer needed for its intended use (but no later than 
the construction completion of the project), that the Sponsor will house 
this equipment in an interior enclosure.  The Sponsor further agrees to 
make this equipment available, without cost, to be transferred to 
another airport or as directed by the FAA.  

Airport Construction on land not 
yet acquired/ Good Title 

NOTICE TO PROCEED - PROPERTY INTEREST ACQUIRED: The Sponsor 
understands and agrees that the FAA authorization for the Sponsor to 
issue a notice to proceed with construction work will not be given until 
the Sponsor has adequately certified that good title will be acquired on 
the land on which construction is to be performed. 

Airport Construction on land not 
yet acquired/ Good Title 

TITLE EVIDENCE:  The Sponsor understands and agrees that the FAA will 
not make nor be obligated to make any payments involving Parcel(s) 
N/A until title evidence has been submitted to, and found satisfactory 
by the FAA, subject to no liens, encumbrances, reservations or 
exceptions which in the opinion of the FAA might create an undue risk 
or interference with the use and operation of the airport. 
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Type1 

Type of Project Special Conditions 

Airport DBE Plan DBE PLAN:  The Sponsor understands and agrees that the FAA will not 
make nor be obligated to make any payments on this subgrant until the 
Sponsor has received approval of its DBE Plan from the FAA Office of 
Civil Rights. 

Airport  Environmental 

(Required for All 
Projects) 

ENVIRONMENTAL:  The environmental approval for this project was 
issued on the date/s shown in Aeronautics’ Michigan Department of 
Transportation’s computer program AeroPM. This project includes the 
following mitigation measures: 

Please refer directly to CATEX and all additional environmental 
documentation for impact considerations and mitigation measures.  

 

The Sponsor understands and agrees to complete the above-listed 
mitigation measures to standards satisfactory to the FAA.  It is further 
mutually agreed that the reasonable cost of completing these 
mitigation measures is an allowable cost within the scope of this 
project. 

Airport EMAS EMAS BLOCK PRE-PURCHASE: The Sponsor understands that it may 
request reimbursement for payment made by the Sponsor to the EMAS 
manufacturer for up to 90% of the cost of EMAS block manufacturing 
costs of EMAS blocks that remain in the manufacturer's care, custody 
and control provided that the Sponsor has provided a certification to 
the FAA as to quantity and condition of the EMAS blocks.   

The remaining payment may be made after delivery to the Sponsor’s 
location and acceptance by the Sponsor.  

Airport Equipment EQUIPMENT ACQUISITION:  The Sponsor understands and agrees that 
any equipment acquired through this subgrant is considered a facility 
as that term is used in the Grant Assurances.  Further, the equipment 
must be only operated by the Sponsor.  The Sponsor agrees that it will 
maintain the equipment and use it exclusively at the airport for airport 
purposes. 

Airport Equipment - Friction 
Measuring Device 

 

FRICTION MEASURING DEVICES:  The Sponsor agrees that it will 
properly calibrate, operate, and maintain the friction measuring 
equipment. The friction measuring equipment and tow vehicle (if 
applicable) must not be used for any other purpose other than for 
conducting friction measuring tests on airport pavement surfaces and 
directly related activities. 
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Type of Project Special Conditions 

Airport NAVAIDS - ILS 

Note that in general, 
Category I ILS are no 
longer being installed.  
Instead, RNAV 
approaches provide 
equivalent approach 
minima.  Installation of a 
new ILS must follow the 
ILS policy and must have 
APP-1 approval. 

INSTRUMENT LANDING SYSTEM AND ASSOCIATED EQUIPMENT IN 
PROJECT:  The Sponsor agrees that it will: 
1) Prior to commissioning, assure the equipment meets the FAA’s 
standards; and 
2) Remove, relocate, lower, mark, or light each obstruction to obtain a 
clear approach as indicated in the 14 CFR part 77 aeronautical survey.    

Airport Fence - Wildlife WILDLIFE FENCE: The Sponsor understands that the fence is being 
installed to prevent wildlife from entering the airfield.  The Sponsor 
agrees that it will maintain the integrity of the fence for its useful life, 
but no less than 20 years from the date of the subgrant was issued.  
The Sponsor understands that maintenance of the fence includes repair 
of damage to the fence or gates due to any purpose.   

Airport Land - Revise Exhibit "A" 
Property Map 

 

UPDATE APPROVED EXHIBIT “A” PROPERTY MAP FOR LAND IN 
PROJECT:  The Sponsor understands and agrees to update the Exhibit 
“A” Property Map to standards satisfactory to the FAA and submit it in 
final form to the FAA.  It is further mutually agreed that the reasonable 
cost of developing said Exhibit “A” Property Map is an allowable cost 
within the scope of this project. 

Airport Land acquisition -Future 
Land 

 

FUTURE DEVELOPMENT LAND:  The Sponsor agrees to perform the 
airport development which requires this land acquisition within 10 
years of this subgrant agreement, and further agrees not to dispose of 
the land by sale or lease without prior consent and approval of the FAA.  
In the event the land is not used within 10 years for the purpose for 
which it was acquired, the Sponsor will refund the Federal and State 
share of acquisition cost or the current fair market value of the land, 
whichever is greater. 

Airport Master Plan -
Coordination 

COORDINATION:  The Sponsor agrees to coordinate this master 
planning study with the metropolitan planning organizations, other 
local planning agencies, and with the State Airport System Plan 
prepared by the State’s Department of Transportation and consider any 
pertinent information, data, projections, and forecasts which are 
currently available or as will become available.  The Sponsor agrees to 
consider any State Clearinghouse comments and to furnish a copy of 
the final report to the State’s Department of Transportation. 
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Airport NAVAIDS -Operations 
and maintenance 

 

AIRPORT-OWNED VISUAL OR ELECTRONIC NAVIGATION AIDS IN 
PROJECT:  The Sponsor agrees that it will:  
1) Provide for the continuous operation and maintenance of any 
navigational aid funded under this subgrant agreement during the 
useful life of the equipment;  
2) Prior to commissioning, assure the equipment meets the FAA’s 
standards; and 
3) Remove, relocate, lower, mark, or light each obstruction to obtain a 
clear approach as indicated in the 14 CFR part 77 aeronautical survey.    

Airport New or  
Replacement Airport 

SITE SELECTION:   The Sponsor understands and agrees that the Project 
cannot proceed beyond the site selection study until the Sponsor has 
received formal approval from the FAA to proceed.   

Airport Non-AIP Utility Proration 

(Refer to AIP Handbook 
–Ch. 3, Sec. 11, Par. 3-
98) 

UTILITIES PRORATION:  For purposes of computing the United States’ 
share of the allowable project costs, the allowable cost of the utilities 
specified in the Engineering Plans and Proposal included in the project 
must not exceed costs agreed upon in the Plans, Proposal, and Contract 
Changes and then calculated in total as a percent. 

Airport Utility Relocation UTILITY RELOCATION IN PROJECT:  The Sponsor understands and 
agrees that: 
1)  the United States will not participate in the cost of any utility 
relocation unless and until the Sponsor has submitted evidence 
satisfactory to the FAA that the Sponsor is legally responsible for 
payment of such costs; 
2)  FAA participation is limited to those utilities located on-airport or 
off-airport only where the Sponsor has an easement for the utility; and 

3)  the utilities exclusively serve the Airport; 
 

Airport Obstruction Removal OBSTRUCTION REMOVAL: The Sponsor agrees to clear Parcel(s) as 
identified on the Engineering Plans, Proposal, and Contract Changes, as 
shown on Exhibit "A" Property Map, of the following obstructions: 
Obstructions as identified and called out on the Engineer Plans, as 
identified in the field, and as directed by the Engineer and then 
documented in the As-Built Plans at construction completion prior to 
final payment under the project.  The Sponsor also agrees that it will 
not erect, nor permit the erection of any permanent structures or 
obstructions on the airport except those required for aids to air 
navigation or those which have been specifically approved by the FAA. 
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Airport 

 

Pavement  PAVEMENT MAINTENANCE MANAGEMENT PROGRAM:  The Sponsor 
agrees that it will implement an effective airport pavement 
maintenance management program as required by Subgrant Assurance 
Pavement Preventive Management. The Sponsor agrees that it will use 
the program for the useful life of any pavement constructed, 
reconstructed, or repaired with federal financial assistance at the 
airport. The Sponsor further agrees that the program will 

1. follow FAA Advisory Circular 150/5380-6, “Guidelines and 
Procedures for Maintenance of Airport Pavements,” for specific 
guidelines and procedures for maintaining airport pavements, 
establishing an effective maintenance program, specific types of 
distress and its probable cause, inspection guidelines, and 
recommended methods of repair; 

2. detail the procedures to be followed to assure that proper 
pavement maintenance, both preventive and repair, is performed; 

3. include a Pavement Inventory, Inspection Schedule, Record 
Keeping, Information Retrieval, and Reference, meeting the 
following requirements:  
a. Pavement Inventory. The following must be depicted in an 

appropriate form and level of detail: 
1) location of all runways, taxiways, and aprons;  
2) dimensions;  
3) type of pavement, and; 
4) year of construction or most recent major rehabilitation. 

b. Inspection Schedule. 
1)  Detailed Inspection. A detailed inspection must be 

performed at least once a year. If a history of recorded 
pavement deterioration is available, i.e., Pavement 
Condition Index (PCI) survey as set forth in the Advisory 
Circular 150/5380-6, the frequency of inspections may be 
extended to three years. 

2) Drive-By Inspection. A drive-by inspection must be 
performed a minimum of once per month to detect 
unexpected changes in the pavement condition. For drive-
by inspections, the date of inspection and any maintenance 
performed must be recorded. 

4. Record Keeping. Complete information on the findings of all 
detailed inspections and on the maintenance performed must be 
recorded and kept on file for a minimum of five years.  The type of 
distress, location, and remedial action, scheduled or performed, 
must be documented.  The minimum information  is: 
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a. inspection date; 
b. location; 
c. distress types; and 
d. maintenance scheduled or performed. 

Information Retrieval System.  The Sponsor must be able to retrieve the 
information and records produced by the pavement survey to provide a 
report to the FAA as may be required.  

Airport Pavement Exceeding 
$500,000 

PROJECTS WHICH CONTAIN PAVING WORK IN EXCESS OF $500,000:  
The Sponsor agrees to: 

a. Furnish a construction management program to the FAA prior to 
the start of construction which details the measures and 
procedures to be used to comply with the quality control 
provisions of the construction contract, including, but not limited 
to, all quality control provisions and tests required by the Federal 
and State specifications.  The program must include as a 
minimum: 

(1) The name of the person representing the Sponsor who has 
overall responsibility for contract administration for the 
project and the authority to take necessary actions to 
comply with the contract. 

(2) Names of testing laboratories and consulting engineer firms 
with quality control responsibilities on the project, together 
with a description of the services to be provided.  

(3) Procedures for determining that the testing laboratories 
meet the requirements of the American Society of Testing 
and Materials standards on laboratory evaluation 
referenced in the contract specifications (D 3666, C 1077). 

(4) Qualifications of engineering supervision and construction 
inspection personnel. 

(5) A listing of all tests required by the contract specifications, 
including the type and frequency of tests to be taken, the 
method of sampling, the applicable test standard, and the 
acceptance criteria or tolerances permitted for each type of 
test. 

(6) Procedures for ensuring that the tests are taken in 
accordance with the program, that they are documented 
daily, and that the proper corrective actions, where 
necessary, are undertaken. 
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b. Submit at completion of the project, a final test and quality 
control report documenting the results of all tests performed, 
highlighting those tests that failed or that did not meet the 
applicable test standard.  The report must include the pay 
reductions applied and the reasons for accepting any out-of-
tolerance material.  An interim test and quality control report 
must be submitted, if requested by the FAA. 

c. Failure to provide a complete report as described in paragraph b, 
or failure to perform such tests, will, absent any compelling 
justification; result in a reduction in Federal participation for 
costs incurred in connection with construction of the applicable 
pavement.  Such reduction will be at the discretion of the FAA 
and will be based on the type or types of required tests not 
performed or not documented and will be commensurate with 
the proportion of applicable pavement with respect to the total 
pavement constructed under the subgrant agreement. 

d. The FAA, at its discretion, reserves the right to conduct 
independent tests and to reduce subgrant payments accordingly 
if such independent tests determine that sponsor test results are 
inaccurate. 

Airport Pavement maintenance  MAINTENANCE PROJECT LIFE:   The Sponsor agrees that pavement 
maintenance is limited to those aircraft pavements that are in 
sufficiently sound condition that they do not warrant more extensive 
work, such as reconstruction or overlays in the immediate or near 
future.  The Sponsor further agrees that AIP funding for the pavements 
maintained under this project will not be requested for more 
substantial type rehabilitation (more substantial than periodic 
maintenance) for a 5-year period following the completion of this 
project unless the FAA determines that the rehabilitation or 
reconstruction is required for safety reasons. 

Airport RPZ Acquisition 

 

PROTECTION OF RUNWAY PROTECTION ZONE: The Sponsor agrees to 
prevent the erection or creation of any structure, place of public 
assembly, or other use in the runway protection zone, as depicted on 
the Exhibit "A": Property Map, except for NAVAIDS that are fixed by 
their functional purposes or any other structure permitted by the FAA.  
The Sponsor further agrees that any existing structures or uses within 
the Runway Protection Zone will be cleared or discontinued by the 
Sponsor unless approved by the FAA. 
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Airport RPZ Acquisition 

 

PROTECTION OF RUNWAY PROTECTION ZONE: The Sponsor agrees to 
take any and all steps necessary to ensure that the owner of the land 
within the designated Runway Protection Zone will not build any 
structure in the Runway Protection Zone that is an airport hazard or 
which might create glare or misleading lights or lead to the 
construction of residences, fuel handling and storage facilities, smoke 
generating activities, or places of public assembly, such as churches, 
schools, office buildings, shopping centers, and stadiums. 

Airport RPZ Future Acquisition 

(This special condition 
should be used if any of 
the following items are  
part of the grant:  1) An 
airfield project that 
impacts the runway 
threshold, 2) A change in 
the design critical 
aircraft that increases 
the RPZ dimensions, or 
3) A new or revised 
instrument approach 
procedure that increases 
the RPZ dimensions).   

ACQUISITION OF THE RUNWAY PROTECTION ZONE: Future Interest in 
the Runway Protection Zone: The Sponsor agrees that it will acquire the 
Fee Title or Easement as called out by legal description in signed, 
applicable agreements separate from this one, as appropriate, in the 
Runway Protection Zones for runways that presently are not under its 
control within a reasonable number of years of this Subgrant 
Agreement.  The Sponsor further agrees to prevent the erection or 
creation of any structure or place of public assembly in the Runway 
Protection Zone, except for NAVAIDS that are fixed by their functional 
purposes or any other structure approved by the FAA.  The Sponsor 
further agrees that any existing structures or uses within the Runway 
Protection Zone will be cleared or discontinued by the Sponsor unless 
approved by the FAA. 

Airport VALE  equipment 

 

LOW EMISSION SYSTEMS: The Sponsor agrees that vehicles and 
equipment included in this subgrant: 
1) will be maintained and used at the airport for which they were 
purchased ;  
2) will not be transferred, relocated, or used at another airport without 
the advance consent of the FAA; 
3) will be clearly labeled using the FAA-designed VALE program 
emblem; 
4) will be replaced, at the Sponsor’s own cost, any disabled or seriously 
damaged vehicle or equipment at any time during its useful life, with an 
equivalent vehicle or unit that produces an equal or lower level of 
emissions for the useful life of the vehicle or equipment, or life of 
Airport Emission Reduction Credits, whichever is longer. 
The Sponsor further agrees that it will maintain annual records on 
individual vehicles and equipment, project expenditures, cost 
effectiveness, and emission reductions.  
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Sponsor 
Type1 

Type of Project Special Conditions 

Airport VALE  Recharging System 

 

RECHARGING SYSTEM VALE– USE AND OPERATION REQUIREMENTS:  
The Sponsor understands that it is obligated to earn emissions credits 
from the state air quality agency on a yearly basis for the use of this 
recharging system and the use of electric ground support equipment at 
the airport.  The Sponsor understands and agrees that the Sponsor may 
be obligated to repay to the FAA some or all of the federal share of the 
recharging project if Sponsor does not earn the emissions credits that 
the Sponsor estimated in the project application.  

Airport or 
Noise 

Building Allowable Costs 
(Prorate) 

 

BUILDING AIP PRORATION:  For purposes of computing the United 
States’ share of the allowable project costs of the project, the allowable 
cost of the items called out in the Project Plans and Proposal, Contract 
Changes, Amendments, and agreed upon grant increases included in 
the project must not exceed costs agreed upon in the Exhibit 1 of this 
contract and any amendments to this contract calculated as a percent 
of the actual cost of the entire building. 

Airport or 
Noise 

Noise Land 

 

ACQUISITION OF NOISE LAND:  The Sponsor agrees that as part of the 
land acquisition in this project, it will prepare or update a Noise Land 
Inventory Map and Reuse Plan to standards satisfactory to the FAA and 
submit said documentation in final form to the FAA.  It is further 
mutually agreed that the reasonable cost of developing or updating a 
Noise Land Inventory Map and Disposal Plan is an allowable cost within 
the scope of this project. 

Airport or 
Noise 

Noise - Annual Report 

 

ANNUAL NOISE REPORT:  As a condition of this Airport Improvement 
Program (AIP) subgrant, the Sponsor agrees to provide to the FAA, an 
annual report of funds expended and actions associated with this 
subgrant within 90 days following the end of each Federal fiscal year 
the subgrant remains open.  The report must provide the following 
information:  
1) Total noise subgrant funds expended during the fiscal year. 
2) Amount of funds expended by Program Element(s) as identified in 
the Sponsor’s Noise Compatibility Program (NCP). 
3) Number of parcels mitigated by DNL contour and Program Element 
as identified in the Sponsor’s NCP. 
4) Total number of people impacted by the Sponsor’s NCP (by DNL 
contour) and total number of people mitigated during the fiscal year by 
DNL contour and Program Element as identified in the Sponsor’s NCP. 
5) A graphic (map) depicting DNL contours and the location of 
mitigation action as defined by the Program Element(s) of the 
Sponsor’s NCP, including a list by address for mitigation actions shown 
on the map. 
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Sponsor 
Type1 

Type of Project Special Conditions 

6)  A written plan outlining actions being planned for the next year 
based on the Sponsor’s priorities and the NCP. 
7) Other information as required by the FAA. 

All Sponsor 
Types 

Plans and Specifications PLANS AND SPECIFICATIONS PRIOR TO BIDDING: The Sponsor agrees 
that it will submit plans and specifications for FAA review and approval 
prior to advertising for bids. 

All Sponsor 
Types 

Plans and Specification s 
Certification 

PLANS & SPECIFICATIONS APPROVAL BASED UPON CERTIFICATION:  
The FAA and the Sponsor agree that the FAA approval of the Sponsor’s 
Plans and Specification is based primarily upon the Sponsor’s 
certification to carry out the project in accordance with policies, 
standards, and specifications approved by the FAA.  The Sponsor 
understands  that: 
1)The Sponsor’s certification does not relieve the Sponsor of the 
requirement to obtain prior FAA approval for modifications to any AIP 
standards or to notify the FAA of any limitations to competition within 
the project; 
2)The FAA’s acceptance of a Sponsor’s certification does not limit the 
FAA from reviewing appropriate project documentation for the purpose 
of validating the certification statements;  
3) if the FAA determines that the Sponsor has not complied with their 
certification statements, the FAA will review the associated project 
costs to determine whether such costs are allowable under AIP.  

All Sponsor 
Types 

Design-Only Subgrants 

 

DESIGN SUBGRANT:  This subgrant agreement is being issued in order 
to complete the design of the project.    The Sponsor understands and 
agrees that within 2 years after the design is completed that the 
Sponsor will accept, subject to the availability of the amount of federal 
funding identified in the Airport Capital Improvement Plan (ACIP), a 
subgrant to complete the construction of the project in order to 
provide a useful and useable unit of work.    The Sponsor also 
understands that if the FAA has provided federal funding to complete 
the design for the project, and the Sponsor has not completed the 
design within four (4) years from the execution of this subgrant 
agreement, the FAA may suspend or terminate subgrants related to the 
design. 

All Sponsor 
Types 

Force account FORCE ACCOUNT: The Sponsor agrees that proposals to accomplish 
construction or engineering with the Sponsor’s own personnel must 
receive approval from the FAA prior to Sponsor incurring costs and that 
no reimbursement payments will be made on that portion of this 
subgrant until the Sponsor has received FAA approval for the force 
account information. 
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Sponsor 
Type1 

Type of Project Special Conditions 

All Sponsor 
Types 

Land Acquisition - 
Revenue and Program 
Income  

PROGRAM INCOME AND REVENUE FROM REAL PROPERTY: The 
Sponsor understands that all program income produced from real 
property purchased in part with Federal funds in this subgrant received 
while the subgrant is open will be deducted from the total cost of that 
project for determining the net costs on which the maximum United 
States' obligation will be based.  The Sponsor further agrees that once 
the subgrant is closed, all net revenues produced from real property 
purchased in part with Federal funds in this subgrant must be used on 
the airport for airport planning, development, or operating expenses.  
This income may not be used for the Sponsor’s matching share of any 
subgrant.  The Sponsor’s fiscal and accounting records must clearly 
identify actual sources and uses of these funds. 

All Sponsor 
Types 

Land acquisition -  
Relocation 

UNIFORM RELOCATION ACT: The Sponsor understands and agrees that 
all acquisition of real property under this project will be in accordance 
with the 49 Code of Federal Regulations Part 24, Uniform Relocation 
Assistance And Real Property Acquisition For Federal And Federally 
Assisted Programs.   

All Sponsor 
Types 

Noise - mitigation INELIGIBILITY OF PREVIOUSLY INSULATED STRUCTURES: The Sponsor 
understands and agrees that AIP funds may only be applied to noise 
insulate structures under 14 Code of Federal Regulations Part 150 one 
single time and that no structures in this subgrant have been previously 
noise insulated using AIP funds.   

All Sponsor 
Types 

Noise Mitigation – 
Private Land 

NOISE PROJECTS ON PRIVATELY OWNED PROPERTY: The Sponsor 
understands and agrees that no payment will be made under the terms 
of this Subgrant Agreement for work accomplished on privately owned 
land until the Sponsor submits the agreement with the owner of the 
property required by the Subgrant Assurance Number 5: Preserving 
Rights and Powers, and the FAA has determined that the agreement is 
satisfactory.  As a minimum, the agreement with the private owner 
must contain the following provisions: 

1) The property owner must inspect and approve or disapprove the 
work on the project during and after completion of the measures as the 
FAA or Sponsor reasonably requests. 

2) The property owner is responsible for maintenance and operation of 
the items installed, purchased, or constructed under this Subgrant 
Agreement.  Neither the FAA nor the Sponsor bears any responsibility 
for the maintenance, operation, or replacement of these items. 
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Sponsor 
Type1 

Type of Project Special Conditions 

3) If the Sponsor transfers Federal funds for the noise compatibility 
measures to a private property owner or agent, the property owner 
must agree to keep records and make those records available to the 
FAA and the Sponsor about the amount of funds received and the 
disposition of the funds. 

4) The property owner’s right to sue for adverse noise impacts will be 
abrogated if the property owner deliberately or willfully reduces the 
effectiveness of the noise compatibility measures during the useful life 
of such measures.  This obligation will remain in effect throughout the 
useful life of the noise compatibility measures, but not to exceed 20 
years from the date of the Sponsor’s acceptance of federal aid for the 
project. 

All Sponsor 
Types 

Non AIP work in project NON-AIP WORK IN APPLICATION: The Sponsor understands and agrees 
that: 

1)  the Project includes the planning and/or construction of any items 
specified in the Plans, Proposal, and Contract Changes that is not being 
funded with any Federal funding in this project;   

2)  although the Sponsor has estimated a total project cost of Costs 
shown in the Attached Exhibit 1 of this Contract, the total allowable 
cost for purposes of determining federal participation will not exceed 
Costs agreed upon as specified in the Plans, Proposal, and Contract 
Changes; 

3) it must maintain separate cost records for the AIP and non-AIP work;  

4) all cost records must be made available for inspection and audit by 
the FAA;    

5) the Sponsor understands that all non-AIP work is the sole 
responsibility of the Sponsor; and 

6) the amount of allowable cost that will be used for purposes of 
determining an increase in the maximum obligation of the United 
States will not exceed Costs agreed upon as specified in the Plans, 
Proposal, and Contract Changes, which is the total allowable cost for 
purposes of determining federal participation in 2) of this special 
condition. 

 

All Sponsor 
Types  

Planning Scope of Work PRELIMINARY SCOPE OF WORK:  This Subgrant is made and accepted 
upon the basis of a preliminary scope of work. The parties agree that 
within 30 days from the date of acceptance of this Subgrant Offer, the 
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Sponsor 
Type1 

Type of Project Special Conditions 

Sponsor will furnish a final scope of work to the FAA and that no work 
will commence, nor will there be any contract signed for 
accomplishment of such work, until the final scope of work has been 
approved by the FAA.  The Sponsor and the FAA further agree that any 
reference to the scope of work made in the Subgrant Offer or in the 
project application is in respect to the final scope of work. 

Airport - 
Non-primary 

Fuel farms FUELING SYSTEM – USE AND OPERATION REQUIREMENTS: This project 
includes the installation of a new aviation fuel system.   All revenue 
generated by this fueling system must be used for the operation and 
maintenance of the Airport in accordance with the subgrant 
assurances.  The fueling system established under this subgrant, will be 
operated solely by the Sponsor and/or the Sponsor’s employees.  The 
Sponsor is further obligated to operate and maintain the fueling system 
for the 20-year subgrant expected life, including meeting all local, state, 
and federal regulations related to the fuel system.  

Airport - 
Non-primary 

Revenue Producing 
Project 

REVENUE PRODUCING PROJECT: The Sponsor agrees and understands 
that the Sponsor has certified to the FAA that it has made adequate 
provisions for financing its airside needs.  Further, the Sponsor agrees it 
will not seek AIP discretionary subgrant funds for the airside needs of 
the airport for the three fiscal years following the fiscal year in which 
this subgrant is issued.  All revenue generated by this project must be 
used for the operation and maintenance of the Airport in accordance 
with the subgrant assurances. 

Airport   Land Acquisition LAND ACQUISITION: The Sponsor agrees that no payments will be 
made on the subgrant until the Sponsor has presented evidence to the 
FAA that it has recorded the subgrant agreement, including the 
subgrant assurances in the public land records of the county 
courthouse.  The Sponsor understands and agrees that recording the 
subgrant agreement legally enforces these requirements, 
encumbrances and restrictions on the obligated land.  
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PRIME CONSULTANT STATEMENT OF DBE SUBCONSULTANT PAYMENTS 
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Information required in accordance with 49 CFR Section 26.37 to monitor progress of the prime consultant in meeting contractual obligations to DBEs 

PRIME CONSULTANT NAME DBE % REQUIRED CONTRACT / AUTH NO. BILLING PERIOD 
TO 

INVOICE NUMBER SUBMITTAL DATE 

IS THIS PRIME FIRM MDOT-DBE CERTIFIED?   YES   NO IS THIS THE FINAL INVOICE?  YES   NO  

CERTIFIED DBE 
SUBCONSULTANT 

SERVICES / WORK PERFORMED 
TOTAL 

SUBCONTRACT 
AMOUNT 

TOTAL 
INVOICED TO 

DATE 
DEDUCTIONS 

ACTUAL 
AMOUNT PAID 

TO DATE 

DBE AUTHORIZED 
SIGNATURE (FINAL 

PAYMENT REPORT ONLY) 
DATE 

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

  $ $     

IF THE DBE % PROPOSED WAS NOT ATTAINED, PLEASE INCLUDE THE REASON 

AS THE AUTHORIZED REPRESENTATIVE OF THE ABOVE PRIME CONSULTANT, I STATE THAT, TO THE BEST OF MY KNOWLEDGE, THIS INFORMATION IS TRUE AND ACCURATE 

PRIME CONSULTANT NAME TITLE SIGNATURE DATE 

COMMENTS 
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PRIME CONSULTANT OR AUTHORZIED REPRESENTATIVE: 
 
This statement reports the actual dollar amounts of the project cost earned by and paid to DBE subconsultants. Complete and submit to the Payment 
Analyst with each billing and within 20 days of receipt of final payment. Some forms may be blank if no payment was made since the previous billing. 
 
For "Contract No., Authorization No.," and "Job No." as appropriate, use the numbers assigned by MOOT. 
 
For "Period Covered," report the calendar days covered by the billing. 
 
For "Services Work Performed" report the main service performed by the subconsultant during the reporting period. 
 
For "Total Contract Amount" report the total amount of the contract between the prime consultant and the subconsultant. 
 
For "Cumulative Dollar Value of Services Completed" report the total amount the subconsultant has earned since beginning this project. 
 
For "Deductions," report deductions made by the prime consultant to the subconsultant's "Cumulative Dollar Value of Services Completed" for retainage, 
bond or other fees, materials, services or equipment provided to the subconsultant according to mutual, prior agreement (documentation of such 
agreement may be required by MDOT). 
 
For "Actual Amount Paid to Date," report cumulative actual payments made to the subconsultant for services completed. 
 
For "Actual Amount Paid During this Report Period" report actual payments made to the subcontractor for services during this reporting period. 
 
"Provide "DBE Authorized Signature" for final payment only. 
 
Be sure to sign, title and date this statement. 
 
MDOT PAYMENT ANALYST: 
 
Complete "Comments" if necessary, sign date and forward to the Office of Business Development within seven (7) days of receipt. 

 
MDOT Office of Business Development 

P.O. Box 30050 
Lansing, Michigan 48909 

Questions about this form? Call Toll-free, 1-866-DBE-1264 
 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF RHODE ISLAND 

 
 
STATE OF CALIFORNIA; STATE OF 
ILLINOIS; STATE OF NEW JERSEY; 
STATE  OF RHODE ISLAND; STATE 
OF MARYLAND; STATE OF 
COLORADO; STATE OF 
CONNECTICUT; STATE OF 
DELAWARE; STATE OF HAWAII; 
STATE OF MAINE; 
COMMONWEALTH OF 
MASSACHUSETTS; PEOPLE OF 
THE STATE OF MICHIGAN; STATE 
OF MINNESOTA; STATE OF 
NEVADA; STATE OF NEW MEXICO; 
STATE OF NEW YORK; STATE OF 
OREGON; STATE OF VERMONT; 
STATE OF WASHINGTON; and 
STATE OF WISCONSIN,  
 Plaintiffs, 
 
 v. 
 
UNITED STATES DEPARTMENT OF 
TRANSPORTATION; SEAN DUFFY, 
in his official capacity as Secretary of 
Transportation, 
 Defendants. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

C.A. No. 25-cv-208-JJM-PAS 

 
PRELIMINARY INJUNCTION 

Before the Court is twenty States’ Motion for a Preliminary Injunction in a 

case filed against Defendants United States Department of Transportation (“U.S. 

DOT”) and Secretary Sean Duffy (“collectively Defendants”) after Defendants adopted 

an Immigration Enforcement Condition (“IEC”) on federal transportation grants that 

requires State recipients of those funds to cooperate with federal officials in the 
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enforcement of federal immigration law.1  ECF No. 41 (as amended by ECF No. 49).  

Essentially, U.S. DOT is now requiring future grant applicants to agree to adhere to 

the IEC when they sign the grant application.   Because some applicants face a 

June 20, 2025, deadline to apply for certain grants whose applications include the 

IEC, the Court issues this timely short Order.2 

Defendants initially raise two jurisdictional arguments.  First, Defendants 

contend that some of the States’ claims may be subject to statutory provisions that 

confer exclusive jurisdiction on federal appellate courts to hear challenges to, for 

example, orders issued by the Federal Aviation Administration.  The statutes cited 

specify that federal appellate courts have exclusive jurisdiction only for a narrow set 

of challenges to an “order” issued “under” the specific statutes listed.  These 

jurisdictional statutes do not apply here because the U.S. DOT is not exercising its 

authority “under” the specific statutes listed in these jurisdictional provisions.  

Rather, it is the Duffy Directive issued by the U.S. DOT that the States challenge, 

and thus jurisdiction is proper in the district court.  Loan Syndications & Trading 

Ass’n v. S.E.C., 818 F.3d 716, 722 (D.C. Cir. 2016). 

 
1 Secretary Duffy issued the “Duffy Directive” in April 2025, requiring 

transportation grant recipients to “cooperate with Federal officials in the enforcement 
of Federal Law, including cooperating with and not impeding U.S. Immigration and 
Customs Enforcement (ICE) and other Federal offices and components of the 
Department of Homeland Security in and the enforcement of Federal immigration 
law.”  ECF No. 1-2 at 2.  The U.S. DOT has added the IEC to general terms and 
conditions governing all federal funding administered by several subagencies within 
U.S. DOT as well as to the terms and conditions for specific federal grants.  It has 
demanded that state officials execute grant agreements with the IEC language.  

2 The Court relies on the facts alleged in the States’ Complaint but, considering 
the brief time frame, does not restate them here. 
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Second, Defendants cite the Tucker Act in arguing that this case should be 

heard in the Court of Claims.  This Court, and many others, has ruled on this issue 

and found that the States’ challenges to the grant conditions are not claims sounding 

in contract.  The States bring claims under the Administrative Procedures Act 

(“APA”) and the United States Constitution, seeking equitable relief to enjoin 

Defendants’ actions in conditioning transportation funding on cooperation with the 

implementing of immigration enforcement, not specific performance of any grant 

agreements.  This relief “‘is not a claim for money damages,’” precluded under the 

APA—even though “‘it is a claim that would require the payment of money by the 

federal government.’”  Bowen v. Massachusetts, 487 U.S. 879, 894 (1988) (quoting 

Maryland Dep’t. of Human Res. v. Dep’t of Health and Human Servs., 763 F.2d 1441, 

1446 (1985)).  Accordingly, because the States’ challenges are based on statutory and 

constitutional violations and the relief they seek is equitable, the essence of their 

claims are not contractual, so they are not subject to the exclusive jurisdiction of the 

Court of Claims under the Tucker Act.  See Crowley Gov’t Servs., Inc. v. Gen. Servs. 

Admin., 38 F.4th 1099, 1106-08 (D.C. Cir. 2022). 

The Court will now move on to the merits of the States’ preliminary injunction 

motion.  “To secure a preliminary injunction, a plaintiff must show ‘(1) a substantial 

likelihood of success on the merits, (2) a significant risk of irreparable harm if the 

injunction is withheld, (3) a favorable balance of hardships, and (4) a fit (or lack of 

friction) between the injunction and the public interest.’”  NuVasive, Inc. v. Day, 954 

F.3d 439, 443 (1st Cir. 2020) (quoting Nieves-Márquez v. Puerto Rico, 353 F.3d 108, 
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120 (1st Cir. 2003)).  In evaluating whether plaintiffs have met the most important 

requirement of likelihood of success on the merits, a court must keep in mind that 

the merits need not be “conclusively determine[d];” instead, at this stage, decisions 

“are to be understood as statements of probable outcomes only.”  Akebia 

Therapeutics, Inc. v. Azar, 976 F.3d 86, 93 (1st Cir. 2020) (partially quoting 

Narragansett Indian Tribe v. Guilbert, 934 F.2d 4, 6 (1st Cir. 1991)).  The Court now 

turns to the four factors. 

Likelihood of Success on the Merits 

We begin with what courts have called a key factor—a consideration of the 

movant’s likelihood of success on the merits.  “To demonstrate likelihood of success 

on the merits, plaintiffs must show ‘more than mere possibility’ of success–rather, 

they must establish a ‘strong likelihood’ that they will ultimately prevail.”  Sindicato 

Puertorriqueño de Trabajadores, SEIU Loc. 1996 v. Fortuño, 699 F.3d 1, 10 (1st Cir. 

2012) (per curiam) (quoting Respect Maine PAC v. McKee, 622 F.3d 13, 15 (1st Cir. 

2010)).  The States’ claims are as follows: 

In Count I, the States allege that the Executive’s actions here are ultra vires 

because the U.S. DOT lacks any statutory authority to impose the IEC as a 

requirement for federal funding that was specifically appropriated for transportation 

because Congress has not granted the U.S. DOT any power to conscript the State 

government into federal immigration enforcement efforts.  In Count II, the States 

allege a violation of the Spending Clause of the U.S. Constitution, (U.S. Const. art. I, 
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§ 8, cl. 1),3 because the IEC imposes conditions on federal funds that overstep 

Congress’s spending authority, it is impermissibly vague, ambiguous, and 

retroactively imposed, is a condition wholly unrelated to the purposes of the 

transportation funding and is coercive.  In Count III, the States allege that the 

Defendants’ actions violate the APA because they exceed their statutory authority by 

issuing the Duffy Directive and including the IEC as a requirement of federal 

transportation funding.  In Count IV, the States allege that the Defendants’ actions 

violate the APA because the policy of imposing the IEC as a requirement for U.S. 

DOT funding is arbitrary and capricious in multiple respects.  In Count V, the States 

allege that the Duffy Directive and IEC violate constitutional provisions and 

principles, including the Spending Clause, in violation of the APA.  

The Court has determined based on the record before it at this time, that the 

States are likely to succeed on the merits of some or all their claims.  Defendants’ 

conduct violates the APA because they acted outside of their statutory authority when 

they issued the Duffy Directive and imposed the IEC categorically across all U.S. 

DOT grants when Congress appropriated those funds for transportation purposes, 

not immigration enforcement purposes.  See City of Providence v. Barr, 954 F.3d 23, 

31 (1st Cir. 2020).  Congress did not authorize or grant authority to the Secretary of 

 
3 “The Congress shall have Power To lay and collect Taxes, Duties, Imposts 

and Excises, to pay the Debts and provide for the common Defence and general 
Welfare of the United States; but all Duties, Imposts and Excises shall be uniform 
throughout the United States; . . .” 
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Transportation to impose immigration enforcement conditions on federal dollars 

specifically appropriated for transportation purposes.  

The IEC, backed by the Duffy Directive, is arbitrary and capricious in its scope 

and lacks specificity in how the States are to cooperate on immigration enforcement 

in exchange for Congressionally appropriated transportation dollars–grant money 

that the States rely on to keep their residents safely and efficiently on the road, in 

the sky, and on the rails.   

These conditions violate the Spending Clause as well; the IEC is not at all 

reasonably related to the transportation funding program grants whose statutorily 

articulated purposes are for the maintenance and safety of roads, highways, bridges, 

and development of other transportation projects.  The Government does not cite to 

any plausible connection between cooperating with ICE enforcement and the 

congressionally approved purposes of the Department of Transportation.  Under the 

Defendants’ position, the Executive would be allowed to place any conditions it chose 

on congressionally appropriated funds, even when it would be entirely unrelated to 

the Department’s purpose.  Such is not how the three equal branches of government 

are allowed to operate under our Constitution. 

The Court finds that the record now before it confirms that the States’ claims 

are likely to succeed because the Defendants’ actions here violate the Constitution 

and statutes of the United States.  Having found that the States met this key element, 

the Court now moves on to the remaining three injunction factors. 
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Irreparable Harm 

“District courts have broad discretion to evaluate the irreparability of alleged 

harm and to make determinations regarding the propriety of injunctive relief.”  K–

Mart Corp. v. Oriental Plaza, Inc., 875 F.2d 907, 915 (1st Cir. 1989) (quoting Wagner 

v. Taylor, 836 F.2d 566, 575–76 (D.C. Cir. 1987)).  There are “relevant guideposts” to 

guide that discretion—“the plaintiff’s showing must possess some substance” and “the 

predicted harm and the likelihood of success on the merits must be juxtaposed and 

weighed in tandem.”  Ross-Simons of Warwick, Inc. v. Baccarat, Inc., 102 F.3d 12, 19 

(1st Cir. 1996) (citations omitted).  The Court finds that the States have demonstrated 

they will face irreparable and continuing harm if forced to agree to Defendants’ 

unlawful and unconstitutional immigration conditions imposed in order to receive 

federal transportation grant funds.  See ECF No. 49 at 47-52.  The States face losing 

billions of dollars in federal funding, are being put in a position of relinquishing their 

sovereign right to decide how to use their own police officers, are at risk of losing the 

trust built between local law enforcement and immigrant communities, and will have 

to scale back, reconsider, or cancel ongoing transportation projects.4  Id. 

  

 
4 To try to avoid an injunction, Defendants argue that there is no irreparable 

harm if the Court were to interpret the Duffy Directive as simply requiring the States 
to follow federal law, which they should be able to easily do.  The problem with that 
solution is that it would require this Court to interpret the Duffy Directive in a way 
that both ignores its plain meaning and its obviously broad intention to coerce the 
States into cooperating with federal immigration enforcement. 
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Balance of the Equities and Public Interest 

The final two preliminary injunction factors—balance of the equities and 

public interest—“merge when the Government is the opposing party.”  Nken v. 

Holder, 556 U.S. 418, 435 (2009).  When weighing these factors, the Court “must 

balance the competing claims of injury and must consider the effect on each party of 

the granting or withholding of the requested relief ... pay[ing] particular regard for 

the public consequences” that would result from granting the emergency relief 

sought.  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008) (quotation marks 

and citations omitted).  Here, the two factors weigh strongly in favor of equitable 

relief.  

If Defendants are prevented from conditioning transportation grants on an 

agreement to cooperate with ICE, they would merely have to consider the applicant’s 

application and make the awards as usual.  On the other hand, if the Court denies 

the preliminary injunction, the States will be forced to commit their state and local 

law enforcement (and potentially other state and local actors) to the mission of federal 

immigration enforcement or sacrifice securing billions of dollars in federal funding 

that Congress intended to be used for transportation purposes.  The fact that the 

States have shown a likelihood of success on the merits strongly suggests that an 

injunction would serve the public interest.  Moreover, the public interest further 

favors an injunction because absent such an order, there is a substantial risk that the 

States and its citizens will face a significant disruption in transportation services 

jeopardizing ongoing projects, ones in development for which resources have been 
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expended, and the health and safety of transportation services that are integral to 

daily life. 

In light of the conclusions that Defendants’ adoption of the IEC is 

unconstitutional and/or unlawful because it: (a) violates the APA; (b) is ultra vires; 

and (c) to the extent that it relies on congressional authority, exceeds Congress’s 

powers under the Spending Clause, the Court GRANTS the Plaintiffs’’ Motion for a 

Preliminary Injunction5 (ECF No. 41 as amended by ECF No. 49) as to the States and 

their governmental subdivisions and ORDERS as follows:  

1.   Defendants are prohibited from implementing or enforcing the Immigration 

Enforcement Condition as set forth in the Duffy Directive.  

2.   Defendants are prohibited from withholding or terminating federal funding 

based on the Immigration Enforcement Condition as set forth in the Duffy Directive 

absent specific statutory authorization.  

3.  Defendants are prohibited from taking adverse action against any state 

entity or local jurisdiction, including barring it from receiving or making it ineligible 

for federal funding, based on the Immigration Enforcement Condition, absent specific 

statutory authorization. 

4.  The Court forbids and enjoins any attempt to implement the Immigration 

Enforcement Condition, and any actions by the Defendants to implement or enforce 

the Immigration Enforcement Condition.   

 
5 This Order binds Defendants’ officers, agents, employees, attorneys, and 

other persons who are in active concert or participation with anyone described in Rule 
65(d)(2)(A) or (B).  Fed. R. Civ. P. 65(d)(2). 
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The Court retains jurisdiction to monitor Defendants’ compliance with this 

Preliminary Injunction Order.  The Court will not require that the States post a bond 

in accordance with Federal Rule of Civil Procedure 65(c).  Additionally, because the 

Court found that the States are likely to succeed on the merits of their claims and 

that large-scale irreparable harm would occur without the preliminary injunction, 

the Court DENIES Defendants’ request to stay this Order.  See ECF No. 51 at 42-43.  

 

IT IS SO ORDERED. 

 

s/John J. McConnell, Jr. 

_________________________________ 
John J. McConnell, Jr. 
Chief Judge 
United States District Court 
 

June 19, 2025 
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