STATE OF NORTH CAROLINA CONTRACT NO. 040377
COUNTY OF MECKLENBURG

MASTER PURCHASE AGREEMENT

This Master Purchase Agreement (the “Agreement”) is entered into as of this 17th day of September
2003 (the “Effective Date"), by and between Landscape Structures, Inc. (the “Supplier”), and Mecklenburg
County, a political subdivision of the State of North Carolina (the "County").

Statement of Background and Intent

A. The County issued a "Request for Proposals for Park and Playground Equipment, Surfacing, Site
Furnishings and Related Commodities and Services” Number 269-2003-077, dated April 21, 2003
requesting proposals from qualified firms to provide the County and other Participating Public
Agencies with Playground Equipment and Related Commodities and Services, hereafter referred to
as ("Equipment”). This Request for Proposals, together with all Exhibits, Appendices and Addenda, is
referred to herein as the “RFP”,

B. In response to the RFP, the Supplier submitted to the County a proposal dated August 12, 2003. This
proposal, together with all attachments and any separately sealed confidential trade secrets, is
referred to herein as the “Proposal.”

C. The County and the Supplier have negotiated and now desire to enter into an Agreement for the
Supplier to provide Playground Equipment to the County in accordance with the terms and conditions
set forth herein.

D. Charlotte-Mecklenburg (herein “Lead Public Agency”), in cooperation with the U.S. Communities
Purchasing & Finance Agency (herein “U.S. Communities”), and on behalf of other public agencies
that elect to access the Master Agreement (herein “Participating Public Agencies”), competitively
solicited and awarded the Master Agreement to Supplier. Lead Public Agency has designated U.S.
Communities as the administrative and marketing conduit for the distribution of the Master Agreement
to Participating Public Agencies. Supplier shall sign and return to U.S. Communities the
Administration Agreement attached hereto and incorporated herein as Exhibit E.

Lead Public Agency is acting as the “Contracting Agent’ for the Participating Public Agencies, and
shall not be held liable or responsible for any costs, damages, liability or other cbligation incurred by
the Participating Public Agencies. Supplier shall deal directly with each Participating Public Agency
concerning the placement of orders, issuance of the purchase order, contractual disputes, invoicing,
payment and all other matters relating or referring to such Participating Public Agency’s access to the
Master Agreement.

The Master Agreement shall be construed to be in accordance with and government by the laws of
the State in which the Participating Public Agency exists. Participating Public Agencies are required
to register on-line with U.S. Communities at www.uscommunities.org. The registration aliows the
Participating Public Agency to enter into a Master Intergovernmental Cooperative Purchasing
Agreement (*MICIPA"), which is intended to allow the Participating Public Agencies to meet
applicable legal requirements and facilitate access to the Master Agreement and the Supplier.
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NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, and in further consideration of the covenants and conditions contained in this Agreement,
the parties agree as follows:

AGREEMENT

1. INCORPORATION OF EXHIBITS.
The parties acknowledge and agree that the following Exhibits are hereby incorporated into and
made a part of this Agreement by reference:

Exhibit A: Contract Pricing and Discounts

Exhibit B: Pricing Incentives

Exhibit C: Supplier's Proposal

Exhibit D: Product Warranties

Exhibit E: U.8. Communities Administrative Agreement
Exhibit F: RFP #2003-057 '

Exhibit G: State-by-State Shipping Calculator

Exhibit H Instailation Fees

Exhibit I: Certified Installers List

Any conflict between language in an Exhibit to this Agreement and the main body of this
Agreement shall be resolved in favor of the main body of this Agreement.

2. DEFINITIONS.

The following terms shall have the following meanings for purposes of this Agreement (including

all Exhibits}:

2.1. “AFFILIATES” shall mean all departments or units of the County, Charlotte-Mecklenburg
Schools and alf other public agencies.

2.2. “AGREEMENT” shall mean this Agreement including all Attachments and Exhibits,
Mecklenburg County's RFP No. 269-2003-077, all subsequent Addenda issued in
connection with the RFP, the Supplier’s proposal dated August 12, 2003 in response to
the RFP as referenced and incorporated herein as though fully set forth.

2.3. “‘DELIVERABLES” shall mean all designs, plans, drawings, equipment and all other work
product which the Supplier is required to complete and deliver to the County in
connection with this Agreement.

2.4, “EFFECTIVE DATE" refers to the date this Agreement is fully executed by all parties to
the Agreement.

2.5. “PARK & RECREATION" refers to the Mecklenburg County Park and Recreation
Department.

2.6. PRODUCTS: The term “Products” shall mean the park and playground equipment,
surfacing materials, site furnishings and related items and services to be provided by the
Supplier as identified and described in this Agreement, including Exhibits.

2.7. PROJECT: The term “Project” refers to individual County and participating public

agencies requirements for Park and Playground Equipment.
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2.8. “‘PARTICIPATING PUBLIC AGENCY” shall mean any all government agencies, except
Federal, that have the authority to purchase from another public agency’s competitively
solicited contract including Counties, Cities, Towns, Villages, Special Districts, Public
Schools, Community Colleges, Universities, State Agencies and Non profit agencies
providing services on behalf of government agencies.

29, SERVICES: The term “Services” shall include all services that the Supplier provides or is
required to provide under this Agreement.

2.10. SPECIFICATIONS AND REQUIREMENTS. The term “Specifications and Requirements”
shall mean all definitions, descriptions, requirements, criteria, warranties, and
performance standards relating to the Products and Services that are set forth or
referenced in this Agreement, including the Exhibits.

TERM.

The initial term of this Agreement will be for five (5) years from the Effective Date with an option
to renew for two (2) additional one-year ferms. This Agreement may be extended only by a
written amendment signed by both parties.

DESCRIPTION OF GOODS AND SERVICES.

The Supplier shall provide Park and Playground Equipment, Surfacing, Site Furnishings and
Related Commodities and Services per bid specifications and in accordance with each and every
one of the conditions, covenants, stipulations, terms and provisions contained in this Agreement.

CONTRACT PRICING.

5.1 The County agrees to pay the Supplier for materials, supplies, equipment, apparatus and
services delivered in accordance with the terms and conditions of this Agreement based on
a fixed percentage discount from the current manufacturer's price index as identified and
incorporated into this Agreement as Exhibit A.

5.2 The Supplier agrees the fixed percentage discount will remain firm for entire contract term.

5.3 The Supplier shall advise the Charlotte-Mecklenburg Procurement Services Department in
writing of any proposed price increases no later than January 1* of each year. The County
agrees to accept proposed price increases on Skatewave™ products no later than March
31, 2004 for the initial term only. The Supplier must provide documented evidence of
material and labor price increases that directly impact current equipment prices, No
adjustments shall be made to compensate a Supplier for inefficiency in operation, quantity
of product ordered, or for additional profit.

5.4 Mecklenburg County reserves the right to review the revised pricing structure and amend
this Agreement if such is in the best interest of the County or cancel this Agreement with a
thirty (30) day written notice should changes in price be unacceptable.

5.5 The Supplier shall be responsible for furnishing and delivering approved price lists and
most current catalogs fo the County and cther participating public entities.

5.6 The Supplier agrees that if a public agency is otherwise eligible for lower pricing through a
federal, state, regional or local contract; the Supplier will match the pricing.

SHIPPING AND HANDLING.

All orders shall be shipped F.O.B. Destination and the Supplier shall be responsible for any
damage or loss in transit. The County and Participating Public Agencies shall have the following
shipping options:

6.1 Calculate freight based on the state-by-state shipping calculator provided in Exhibit G.
Shipping charges are listed in weight and distance categories to assist in determining
actual shipping fees.
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10.

6.2 Allow the Supplier to ship on a Freight Prepaid and Added basis with the carrier’s actual
charges added to the invoice for the goods, supported by copies of the applicable freight
bills; or

6.3 Designate carrier and shipping arrangements at the discretion of the Participating Public
Agency. This option will release the Supplier from any liability for damages or loss in
transit. The Participating Public Agency will submit payment for shipping charges and all
damage or loss claims directly to the carrier.

INSTALLATION, MAINTENANCE AND SAFETY INSPECTIONS.

All equipment shall be installed according to the standards established by the terms,
specifications, drawings, and construction notes for each project and meet manufacturer’s
specifications and industry standards. The County and Participating Public Agencies shall be
responsible for contracting installation services on a project-by-project basis as needed:

a. With the Supplier based on installation charges included as Exhibit H; or

b. With local certified installer from Supplier’s approved list included as Exhibit; or

c. The County and Participating Public Agencies reserve the right to self perform
installation of any or all equipment.

The Supplier agrees to work closely with certified local installers to ensure products are properly
installed.

INVOICES.

Each invoice sent by the Supplier shall detail all Services and Deliverables performed and
delivered which are necessary to entitle the Supplier to the requested payment under the terms of
this Agreement. The Supplier shall mail all invoices to:

Angela Horton

Park and Recreation
5841 Brookshire Blvd.
Charlotte, NC 28216
Phone: 704.336.8466

The County will pay all accurate, properly submitted, uncontested invoices within thirty (30) days
of receipt. Proposals may include an incentive discount for early payment. Invoices must include
staie and local sales tax. In no event shall the County be liable for any late fees or charges.

The County and the Supplier will jointly agree on the format of a detailed report.

WARRANTY AND PRODUCT COMPLIANCE.

9.1 All equipment provided to the County must be new, unused and meet all CPSC, ADA and
ASTM Standards and other laws and requirements regarding playground equipment in
the state of North Carolina or in accordance with the laws and applicable purchasing
policies of the State and locality where the Participating Agency exists.

9.2 Supplier warrants that if any components of the products fail due to defects in
workmanship or materials, within one year from date of delivery, Supplier will repair or
replace, free of charge, all parts found defective. In addition, limited warranties apply from
date of delivery for products and components per product warranty statement included as
Exhibit D.

GENERAL WARRANTIES.
Supplier represents and warrants that;

10.1 It is a corporation duly incorporated, validly existing and in good standing under the laws
of the state of North Carolina, and is qualified to do business in North Carolina;
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10.2

10.3

10.4

10.5

10.6

It has all the requisite corporate power and authority to execute, deliver and perform its
obligations under this Agreement;

The execution, delivery, and performance of this Agreement have been duly authorized
by Supplier;

No approval, authorization or consent of any governmental or regulatory authority is
required to be obtained or made by it in order for it to enter into and perform its
obligations under this Agreement;

In connection with its obligations under this Agreement, it shall comply with all appficable
federal, state and local laws and regulations and shafl obtain all applicable permits and
licenses; and

The Supplier shall not violate any agreement with any third party by entering into or
performing this Agreement.

11. ADDITIONAL REPRESENTATIONS AND WARRANTIES.
Supplier represents, warrants and covenants that:

111

11.2

114

The Services shall satisfy all requirements set forth in this Agreement, including but not
limited to the attached Exhibits;

All work performed by the Supplier and/or its subcontractors pursuant to this Agreement
shall meet industry accepted standards, and shall be performed in a professional and
workmanlike manner by staff with the necessary skills, experience and knowledge;

Neither the Services, nor any Deliverables provided by the Supplier under this Agreement
will infringe or misappropriate any patent, copyright, trademark or trade secret rights of
any third party; and

The Supplier has taken and will continue to take precautions sufficient to ensure that it
will not be prevented from performing all or part of its obligations under this Agreement by
virtue of interruptions in the computer systems used by the Supplier.

12, TERMINATION.

121

12.2

Termination Without Cause.
The County may terminate this Agreement at any time without cause by giving thirty (30}
days prior written notice to the Supplier.

Termination for Default by Either Party.
By giving written notice to the other party, either party may terminate this Agreement
upon the occurrence of one or more of the following events:

a. The other party violates or fails to perform any covenant, provision, obligation, term
or condition contained in this Agreement, provided that, unless otherwise stated in
this Agreement, such failure or violation shall not be cause for termination if both of
the following conditions are satisfied: (i) such default is reascnably susceptible fo
cure; and (ii) the other party cures such default within thirty (30) days of receipt of
written notice of default from the non-defaulting party; or

b. The other party attempts to assign, terminate or cancel this Agreement contrary to
the terms hereof; or

c. The other party ceases to do business as a going concern, makes an assignment for
the benefit of creditors, admits in writing its inability to pay debts as they become due,
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12.3

12.4

12.5

126

12.7

12.8

files a petition in bankruptcy or has an involuntary bankruptcy petition filed against it
(except in connection with a reorganization under which the business of such party is
continued and performance of all its obligations under this Agreement shall continue),
or if a receiver, trustee or liquidator is appointed for it or any substantial part of other
party's assets or properties.

d. Any notice of default shall identify this Section of this Agreement and shall state the
party's intent to terminate this Agreement if the default is not cured within the
specified period.

Additional Grounds for Default Termination by the County.

By giving written notice to the Supplier, the County may also terminate this Agreement
upon the occurrence of one or more of the following events (which shall each constitute
grounds for termination without a cure pericd and without the occurrence of any of the
cther events of default previously listed):

a. The Supplier makes or allows to be made any material written misrepresentation or
provides any materially misleading written information in connection with this
Agreement, Supplier's proposal, or any covenant, agreement, obligation, term or
condition contained in this Agreement; or

b. The Supplier takes or fails to take any action which constitutes grounds for immediate
termination under the terms of this Agreement, including but not limited to failure to
obtain or maintain the insurance policies and endorsements as required by this
Agreement, or failure to provide the proof of insurance as required by this
Agreement.

No Suspension.

In the event that the County disputes in good faith an allegation of default by the Supplier,
notwithstanding anything to the contrary in this Agreement, the Supplier agrees that it will
not terminate this Agreement or suspend or limit the Services unless (i) the parties agree
in writing, or (i} an order of a court of competent jurisdiction determines otherwise.

Cancellation of Orders and Subcontracts.

In the event this Agreement is terminated by the County for any reason prior to the end of
the term, the Supplier shall upon termination immediately discontinue all service in
connection with this Agreement and promptly cancel all existing orders and subcontracts,
which are chargeable to this Agreement. As soon as practicable after receipt of notice of
termination, the Supplier shall submit a statement to the County showing in detail the
services performed under this Agreement to the date of termination.

Authority to Terminate.
The Director of Mecklenburg County Park and Recreation Department is authorized to
terminate this Agreement on behalf of the County.

No Effect on Taxes, Fees, Charges, or Reports.

Any termination of this Agreement shall not relieve the Supplier of the obligation to pay
any fees, taxes or other charges then due to the County, nor relieve the Supplier of the
obligation to file any daily, monthly, quarterly or annual reports covering the period to
termination nor relieve the Supplier from any claim for damages previously accrued or
then accruing against the Supplier.

Other Remedies.

Upon termination of this Agreement, each party may seek all legal and equitable
remedies to which it is enfitled. The remedies set forth herein shall be deemed
cumulative and not exclusive and may be exercised successively or concurrently, in
addition to any cther available remedies.
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13. AUDIT,

The Supplier shall maintain accurate and complete financial records of its activities and
operations relating to this Agreement in accordance with generally accepted accounting
principles. During the term of this Agreement and for a period of one (1) year after termination or
expiration of this Agreement for any reason, the County shall have the right to audit, either itself
or through a third party, the books and records (including but not limited to the technical records)
of the Supplier in connection with this Agreement, to ensure the Supplier's compliance with all the
terms and conditions of this Agreement or the County’s payment obligations.

14. SUPPLIER WILL NOT SELL OR DISCLOSE DATA.
The Supplier will treat as Confidential Information all data provided by the County in connection
with this Agreement. County data processed by the Supplier shall remain the exclusive property
of the County. The Supplier will not reproduce, copy, duplicate, disclose, or in any way treat the
data supplied by the County in any manner except that contemplated by this Agreement.

15. COMPLIANCE WITH LAWS AND CODES.
The Supplier shall ensure that the Services are in compliance with all local, state and federal laws
and regulations. In performing the Services, the Supplier shall comply with all local, state and
federal laws and regulations.

16. WORK ON COUNTY’S PREMISES.
The Supplier will ensure that its employees and agents shall, whenever on the County's
premises, shall obey all instructions and directions issued by the County with respect to work on
the County's premises. The Supplier agrees that its personnel and the personnel of its
subcontractors will comply with all rules, regulations and security procedures of the County when
on the County's premises.

The Supplier shall repair, or cause to be repaired, at its own cost, any and all damage to County
facilities, buildings, or grounds caused by the Supplier or employees, subcontractors or agents of
the Supplier. Such repairs shall be made immediately, but in no event later than thirty (30) days
after the occurrence.

If Supplier fails to make timely repairs, the County may make any necessary repairs. All costs
incurred by the County for such repairs, as determined by the County, shall be reimbursed by the
Supplier by cash payment upon demand or County may deduct such cost from any amounts due
to the Supplier from the County.

17. RELATIONSHIP OF THE PARTIES.

The relationship of the parties established by this Agreement is solely that of independent
contractors, and nothing contained in this Agreement shall be construed to (i) give any party the
power to direct or control the day-to-day activities of the other; or (ii) constitute such parties as
partners, joint ventures, co-owners or otherwise as participants in a joint or common undertaking;
or (iii) make either party an agent of the other for any purpose whatsoever. Neither party nor its
agents or employees is the representative of the other for any purpose, and neither has power or
authority to act as agent or employee fo represent, to act for, bind, or otherwise create or assume
any obligation on behalf of the other. The Supplier shall be fully and solely responsible for its own
acts and omissions and those of its employees, officers, agents and subcontractors. All personnel
supplied by Supplier subcontractors shall be considered employees or agents of Supplier. The
Supplier shall be responsible for the payment of all salaries, withholding taxes, worker's
compensation, disability benefits and cther compensation and related taxes for such persons.

18. INDEMNIFICATION.
The Suppthier shall indemnify, defend and hold harmless the County and the County’s officers,
employees and agents from and against any and all losses, damages, costs, expenses (including
reasonable attorneys’ fees), obligations and other liabilities (including settlement amounts) that
arise directly or indirectly from:

LANDSCAPE STRUCTURES 917103



18.1

18.2

18.3

18.4

any infringement of any copyright, trademark, patent, or other proprietary rights, or any
misappropriation of any trade secrets, in connection with any software, documentation,
services or other preducts supplied directly or indirectly by the Supplier in connection with
this Agreement, or any allegation of any of the foregoing (collectively referred to as
“Infringement Claims™);

any act(s) of negligence or willful misconduct by the Supplier or any of its agents,
employees or subcontractors {(or any allegations of any of the foregoing), inciuding but
not limited to any liability caused by an accident or other occurrence resulting in bodily
injury, death, sickness or disease to any person(s) or damage or destruction to any
property, real or personal;

any acts or omissions of the Supplier with respect to the Services or any of the products
or services provided by the Supplier under this Agreement (or any allegations of any of
the foregoing);

any claims by any persons or entities supplying labor or material to the Supplier in
connection with the performance of the Supplier's obligations under this Agreement.

If an Infringement Claim occurs, the Supplier shall either: (i) procure for the County the right to
continue using the affected product or service; or (i} repair or replace the infringing product or
service so that it becomes nen-infringing, provided that the performance of the Services or any
component thereof shall not be adversely affected by such replacement or modification.

19. SUBCONTRACTING.
Should the Supplier choose to subcontract, the Supplier shall be the prime contractor and shall
remain fully responsible for performance of all obligations, which it is required to perform under
this Agreement. Any subcontract entered into by Supplier shall name the County as a third party
beneficiary.

20. INSURANCE.

201

Types of Insurance

The Supplier shall obtain and maintain during the life of the Agreement, with an insurance
Supplier rated not less than A by A.M. Best, authorized to do business in the State of
North Carolina the following insurance:

Automobile Liabilify.

Successful Supplier shall be required to provide proof of bodily injury and property
damage liability covering all owned, non-owned and hired automobiles for limits of not
less than $1,000,000 bodily injury each person, each accident and $1,000,000 property
damage, or $1,000,000 combined singte limit each occurrence/aggregate.

Commercial General Liability.

Successful Supplier shall be required to provide proof of bodily injury and property
damage liability as shall protect the contractor and any sub-contractor performing work
under this contract from claims of bodily injury or property damage which arise from
operation of services described in this RFP whether such operations are performed by
contractor, any sub-contractor or any one directly or indirectly employed by either. The
amounts of such insurance shall not be less than $1,000,000 beodily injury each
occurrence/aggregate and $1,000,000 properly damage each occurrence/aggregate or
$1,000,000 bodily injury and property damage combined single limits each
occurrence/aggregate. This insurance shall include coverage for products/completed
operations, personal injury liability and contractual liability assumed under the indemnity
provision in Section 28 of this contract.

The County shall be named as an additional insured under the commercial general
liability insurance for operations or services rendered under this contract.
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21,

Worker's Compensalion and Employers Liability.

Meeting the statutory requirements of the State of North Carolina and Employers Liability
- $100,000 per accident limit, $500,000 disease per policy limit, $100,000 disease each
employee limit, providing coverage for employers and owners.

The Supplier shall not commence any work in connection with this Agreement until it has
obtained all of the foregoing types of insurance and the County has approved proof of
such insurance. The Supplier shall not allow any subcontractor to commence work on its
subcontract until all similar insurance required of the subcontractor has been obtained

and approved.
20.2  Other Insurance Requirements.

The County shall be exempt from, and in no way liable for any sums of money, which
may represent a deductible in any insurance policy. The payment of such deductible shall
be the sole responsibility of the Supplier and/or subcontractor providing such insurance.

The County shall be named as an additional insured for operations or services rendered
under the general liability coverage. The Supplier’s insurance shall be primary of any self-
funding andfor insurance otherwise carried by the County for all loss or damages arising
from the Supplier cperations under this agreement.

Certificates of such insurance will be furnished to the County and shall contain the
provision that the County be given thirty (30} days written notice of any intent to amend or
terminate by either the insured or the insuring Supplier.

Should any or all of the required insurance coverage be seli-funded/self-insured, a copy
of the Certificate of Self-insurance or other documentation from the North Carolina
Department of Insurance shall be furnished.

If any part of the work under this Contract is sublet, the subcontracior shall be required to
meet all insurance requirements set forth in this Agreement, provided that types and
amounts of insurance to be maintained by each subcontractor shall be adjusted to an
amount reasonably necessary to cover the risks associated with such subcontractor’s
role in the project. The parties stipulate that the Supplier will maintain each type of
insurance set forth above at a coverage level equal to at least half of the amount set forth
above for such type of insurance. However, nothing contained herein shall relieve the
Supplier from meeting all insurance requirements or otherwise being responsible for the

subcontractor.

NOTICES.

Any notice, consent or other communication required or contemplated by this Agreement shall be
in writing, and shall be delivered in person, by U.S. mail, by overnight courier, by elecironic mail
or by telefax to the intended recipient at the address set forth below:

For The Supplier;

For The County:

Jane Jenewein, Strategic Alliance Manager

Karen P. Ruppe

Landscape Structures, Inc.

Charlotte-Mecklenburg Procurement Services

601 7™ Strest South

600 E. Fourth St.

Delano, MN 55328

Charlotte, NC 28216

Phone: 763-972-5458

Phone: 704-336-2992

Fax:  763-972-5291

Fax: 704-336-2258

E-mail: jane_jenewein@4funist.com

E-mail: kruppe@ci.charlotte.nc.us

With Copy To:

With Copy To:

Jean Hayes, Contract Administrator

Sandra Bisanar
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22,

23.

Landscape Structures, Inc. Deputy County Attorney

601 7" Street South 600 East Fourth Streeet

Delano, MN 55328 Charlotte, NC 28202

Phone: 763-972-5458 Phone: 704.336.2609

Fax: 763-972-5291 Fax: 704.336.5887

E-mail: jean hayes@4funisi.com E-mail: bisanst@ceo.mecklenburg.nc.us

Notice shall be effective upon the date of receipt by the intended recipient, provided that any
notice which is sent by telefax or electronic mail shall also be simultaneously sent by mait
deposited with the U.S. Postal Service or by overnight courier. Each party may change its
address for notification purposes by giving the other party written notice of the new address and
the date upon which it shall become effective.

NON-DISCRIMINATION.

221  The Supplier agrees that it has adopted and will maintain and enforce a policy of
nondiscrimination on the basis of race, color, religion, sex, age, national origin, or
disability.

22.2 The Supplier agrees that it will inform the County of any alleged viclation{s) of
employment practices involving any employees who work on the Project which are
asserted in any claims filed with the Equal Employment Opportunity Commission, Labor
Department or any other federal or state compliance agency. The Supplier will also
inform the County of the final disposition of such cases.

DRUG-FREE WORKPLACE.

The County is a drugfree workplace employer. The Mecklenburg County Board of
Commissioners has also adopted a policy requiring Companies to provide a drug-free workplace
in the performance of any County contract. The Supplier hereby certifies that it has or it will within
thirty (30) days after execution of this Agreement:

231 Notify employees that the unlawful manufacture, distribution, dispensation, possession,
or use of a controlled substance is prohibited in the workplace and specifying actions that
will be taken for violations of such prohibition;

23.2  Establish a drug-free awareness program to inform employees about (i) the dangers of
drug abuse in the workplace, (i} the Supplier's policy of maintaining a drug-free
workplace, (iii) any available drug counseling, rehabilitation, and employee assistance
programs, and (iv) the penalties that may be imposed upon employees for drug abuse
violations;

23.3  Notify each employee that as a condition of employment, the employee will (i} abide by
the terms of the prohibition outlined above, and (ii) notify the Supplier of any criminal drug
statute conviction for a violation occurring in the workplace not later than five (5} days
after such conviction;

234 Impose a sanction on, or requiring the satisfactory participation in a drug counseling,
rehabilitation or abuse program by, an employee convicted of a drug crime;

23.5 Make a good faith effort to continue to maintain a drug-free workplace for employees; and

23.6  Require any party to which it subconiracts any portion of the work under the contract to
comply with the above provisions.
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A false certification or the failure to comply with the above drug-free workplace requirements
during the performance of this Agreement shali be grounds for suspension, termination or
debarment.

24, MISCELLANEOQUS.
241  Entire Agreement.
This Agreement and the Contract Documents, including all Exhibits, and Attachments, all
of which are hereby incorporated herein by reference, constitute the entire agreement
between the parties with respect to its subject matter, and there are no other
representations, understandings, or agreements between the parties with respect to such
subject matter. This Agreement supersedes all prior agreements, negotiations,
representations and proposals, written or oral.

24.2  Amendment.
No amendment or change to this Agreement shall be valid unless in writing and signed
by both parties to this Agreement.

24.3  Governing Law and Jurisdiction.
The parties acknowledge that this Agreement is made and entered into in Charlotte,
North Carclina, and will be performed in Charlotte, North Carolina. The parties further
acknowledge and agree that North Carolina law shall govern all the rights, obligations,
duties and liabilities of the parties under this Agreement, and that North Carolina law shall
govern the interpretation and enforcement of this Agreement and any other matters
relating to this Agreement (all without regard to North Carolina conflicts of law principles).

The parties further agree that any and all legal actions or proceedings relating to this
Agreement shall be brought in a state or federal court sitting in Mecklenburg County,
North Carolina, By execution of this Agreement, the parties submit to the jurisdiction of
said courts and hereby irrevocably waive any and all objections, which they may have
with respect to venue in any court sitting in Mecklenburg County, North Carolina.

244  Binding Nature and Assignment.
This Agreement shall bind the parties and their successors and permitted assigns.
Neither party may assign this Agreement without the prior written consent of the other.
Any assignment attempted without the written consent of the other party shall be void.

245  County Not Liable for Delays.
It is agreed that the County shall not be liable fo the Supplier, its agents or
representatives or any subcontractor for or on account of any stoppages or defay in the
performance of any obligations of the County or any other party hereunder.

246  Force Majeure.
Neither party shall not be liable for any failure or delay in the performance of its
obligations pursuant to this Agreement and such failure or delay shall not be deemed a
default of this Agreement or grounds for termination hereunder if all of the following
conditions are satisfied:

(a) If such failure or delay:
i could not have been prevented by reasonable precaution;

if. cannot reasonably be circumvented by the non-performing party through
the use of alternate sources, work-around plans, or other means; and

fiil. if, and to the extent, such failure or delay is caused, directly or indirectly,
by fire, flood, earthquake, hurricane, elements of nature or acts of God,
acts of war, terrorism, riots, civil disorders, rebellions or revolutions or
court order.
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24.8

249

2410

24.11

2412

(b) An event which satisfies all of the conditions set forth above shall be referred to
as a “Force Majeure Event.” Upon the occurrence of a Force Majeure Event, the
Supplier shall be excused from any further performance of those of its obligations
which are affected by the Force Majeure Event for as long as (a) such Force
Majeure Event continues and (b) the Supplier continues to use commercially
reasonable efforts to recommence performance whenever and to whatever
extent possible without delay.

{c) Upon the occurrence of a Force Majeure Event, the Supplier shall immediately
notify the County by telephone (to be confirmed by written notice within two (2)
days of the inception of the failure or delay) of the occurrence of a Force Majeure
Event and shall describe in reasonable detail the nature of the Force Majeure
Event. If any Force Majeure Event prevents Supplier from performing its
obligations for more than five (5) days, the County shall have the right to
terminate this Agreement by written notice to Supplier.

Strikes, slowdowns, lockouts, walkouts, industrial disturbances and other labor
disputes shall not constitute Force Majeure Events and shall not excuse the
Supplier from the performance of its obligations under this Agreement. The
parties also expressly acknowledge that Year 2000-related interruptions in
operations or in the supply of producis or services necessary to fulfill the
obligations of this Agreement are not excused under this provision.

Severability.

The invalidity of one or more of the phrases, sentences, clauses or sections contained in
this Agreement shall not affect the validity of the remaining portion of this Agreement so
long as the material purposes of this Agreement can be determined and effectuated. If
any provision of this Agreement is held to be unenforceable, then both parties shall be
relieved of all obligations arising under such provision, but only to the extent that such
provision is unenforceable, and this Agreement shall be deemed amended by modifying
such provision to the extent necessary to make it enforceable while preserving its intent.

Approvals,
All approvals or consents required under this Agreement must be in writing.

Waiver.

No delay or omission by either party to exercise any right or power it has under this
Agreement shall impair or be construed as a waiver of such right or power. A waiver by
either party of any covenant or breach of this Agreement shall not constitute or operate
as a waiver of any succeeding breach of that covenant or of any other covenant. No
waiver of any provision of this Agreement shall be effective unless in writing and signed
by the party waiving the rights.

Interests of the Parties.

The Supplier covenants that its officers, employees and shareholders have no interest
and shall not acquire any interest, direct or indirect, which would conflict in any manner or
degree with the performance of services required to be performed under this Agreement.

No Bribery.

The Supplier certifies that neither it, any of its affiliates or subcontractors, nor any
employees of any of the forgoing has bribed or attempted to bribe an officer or employee
of the County in connection with this Agreement,

Change in Control.
In the event of a change in “Control” of the Supplier (as defined below), the County shall
have the option of terminating this Agreement for default by written notice to the Supplier.
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2414

24.15

24.16

2417

2418

24.19

The Supplier shali notify the County within ten (10) days after it becomes aware that a
change in Control will occur. As used in this Agreement, the term “Control” shall mean
the possession, direct or indirect, of either:

the ownership of or ability to direct the voting of, as the case may be fifty-one percent
(51%) or more of the equity interests, value or voting power in Supplier; or

the power to direct or cause the direction of the management and policies of Supplier
whether through the ownership of voting securities, by contract or otherwise.

Familiarity and Compliance with Laws and Ordinances.

The Supplier agrees to make itself aware of and comply with all local, state and federal
ordinances, statutes, laws, rules and regulations applicable to the Services. Suppiier
further agrees that it will at all times during the term of this Agreement be in compliance
with all applicable federal, state and/or local laws regarding employment practices. Such
laws will include, but shall not be limited to workers' compensation, the Fair Labor
Standards Act (FLSA), the Americans with Disabilities Act (ADA), the Family and Medical
Leave Act (FMLA) and all OSHA reguiations applicable to the work.

Taxes.
The Supplier shall pay all applicable federal, state and local taxes which may be
chargeable against the performance of the Services.

Harassment.

The Supplier agrees to make itself aware of and comply with the County’s Harassment
Policy. The County will not tolerate or condone acts of harassment based upon race, sex,
religion, national origin, color, age, or disability. Violators of this policy will be subject to
termination.

Non-Appropriation of Funds.

If the County Commission does not appropriate the funding needed by the County to
make payments under this Agreement for a given fiscal year, the County will not be
obligated to pay amounts due beyond the end of the last fiscal year for which funds were
appropriated. In such event, the County will promptly notify the Supplier of the non-
appropriation and this Agreement will be terminated at the end of the last fiscal year for
which funds were appropriated. No act or omission by the County which is attributable to
non-appropriation of funds shall constitute a breach of or default under this Agreement.

Waiver of Right to Jury Trial.

The County and Supplier waive and will waive all rights to have a trial by jury in any
action, proceeding, claim or counterclaim brought by either of them against the other on
any matter whatsoever arising out of or in any way related to or connected with this
Agreement.

Non-Exclusivity.

This Agreement is non-exclusive and shall not in any way preclude the County from
entering into similar agreements andfor arrangements with other suppliers or from
acquiring similar, equal or like goods and/or services from other sources.

The County makes no representation that it or any governmental entity will purchase any
minimum quantities or dollar amounts.

Reports.

The Supplier must maintain and submit a monthly statistical report and an annual
tabulated report electronically to the Charlotte-Mecklenburg Procurement Services. This
report shall be designed in such a manner that clearly identifies all items purchased by
the County under this contract.
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IN WITNESS WHEREOF, and in acknowledgement that the parties hereto have read and understood
-each and every provision hereof, the parties have caused this Agreement to be executed on the date first
wrilten abave.

ATTESTED: LANDSCAPE STRUCTURES, INC.
BY: %@{Mo : . BY: A ing m-@@"mﬁ

TITLE: Q‘*Pﬁfe,.qf iv A i'}‘!_mc@ Mana o

U

AWE%LED:'_ _ fp
BY f}ﬁ:ﬁ"ﬁ\-ﬁ_ 1AL .

s ‘
a\ ) County Clerk K‘ Park and Recreation Director

(CQU_#;T\@ SEAL) . BY: M&@\

Q - _Cofmty Manager

FW / :
féf'i A ézféwwa,

County Attomey< _— Approvs

- \
Risk Management

This instrument has been pre-audited in the manner required by the Local Government Budget and Fiscal
Control Act.

\ } Fmance*;D;rector County ofj ;}

\/} Meckleﬁ’itburg North Carolrna“”
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