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August 5, 2009 -

Kevin S. McDonald Mayor John Hleﬁ_]e and City Councll Members

Stephen K. Postema City of Ann Arbor

Ann Arbor City Attorney’s Office Guy C. Larcom, Jr. Municipal Bulldm;g

.City of Ann Arbor _ 100 N, Fifth Avenue ‘

100 N. 5™ Avenue Ann Arbor, MI 48104

P.O. Box 8647 :

Ann Arbor, M1 48107

Subject: Proposed Moratormm Resolution / August 6, 2009 City Council Meetmg
City Place / Moravian :
Our File Number 1096.000

Dear Mr. McDonald, Mt. Postema, Honorable Mayor and Council Members:

This letter is written on behalf of Thomas Whitaker, President of the Germantown
‘Neighborhood Association, and Beverly Strassmann, Claudius Vincenz, Shirley Z empel, Piotr
Michalowski, Deanna Relyea, and Walter Spiller, residents within the GennmtoWn
neighborhood, in suppott of the Proposed Temporary Moratorium Resolution on Development in
the R4C and R2A Zoning Districts which is on the agenda for the August 6™ Clty ICouncil
meeting (“Resolution”). ,

Our clients urge Council to adopt the proposed Temporary Moratorium Résolutlon
included in the Council packet. As noted in the Resolution’s preamble, the City hés compelling
reasons to adopt this Moratorium Resolution. We concur in those reasons in the Resolutlon

which include: _ )

- that the City's zoning ordinance has not been amended to incorporate vaﬁous goals in
the City’s Central Area Plan adopted in 1992 and other master plans that would eh;lsure the
appropriate scale and character of development in the City’s neighborhoods; and

- that “City Couneil recognizes the irreplaceable physical, cultural and hlstorical attributes
of the City's neighborhoods that the City could lose, if this needed study and subsequem
modification of the C‘1ty s zoning ordinances do not take place.” :
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In addition, it cannot be disputed that conforming the zoning ordinance tothe adopted
Central Area Plan (or other master plans) is a valid reason for a temporary moratorium given the
statutory language of MCL 125. 3203(1) wh1ch provides, in relevant part, that the ! “zonmg
ordinance shall be based upon a plan . . _

We also urge Council to adopt the Moratorium Resolution as written without creating
exceptions for any pending applications.” Such exceptions would defeat the underlying purpose -
of the moratorium which is to protect the “irreplaceable physical, cultural and hlsﬂorlcal
attributes” of nelghborhoods while the City's study of its inconsistent ordinances i s taking place.
Further, the provision in the proposed Resolution that allows an aggrieved party to request a
heanng for relief from the moratorium sufficiently addresses any potential hardship that may

arise, making exceptions unnecessary.

Other courts have ruled in favor of moratoria that suspended review of pending zoning
applications. In the landmark case of Tahoe-Sierra Preservation Coungil. Inc. v.Tahoe Regional
Planning Agency. et al., 535 U.S. 302 (2002), the U.S. Supreme Cowt ruled that gequential
moratoria totalling 32 months did not constitute a per se taking under the Fifth Amendment. One
of the moratorium resolutions “completely suspended all project reviews and app fovals,
including the acceptance of new proposals.” Id, at 311. In Woodbury Place Partners v. City of
Woodbury, 492 N.W, 2d 258 (Minn. App. 1992), the city council adopted an interim moratorium
while a highway access imptovement study was done, that suspended consideration of the
propetrty ownet’s previously-submitted application for approval of a preliminary plat, site plan

.and special use permit. The appellate court held that this moratorium, which denied the owner all
economically viable use of property for two yeats, was not a per se taking of property

Michigan courts have also upheld moratoria resolutions, The case of Eggwew

Ine. v. City of Rockwood, et al., 2006 WL 508647 (E.D, Mich. 2006) (copy attached asg Exhlblt
A) provides an example of a court upholding the validity of a nine-month moratox‘lum, anda

‘subsequent zoning ordinance amendment deleting a cluster housing option, in theiface of
multiple constitutional claims.? Similar to Ann Arbor’s situation, the City of Rockwood
discovered deficiencies in its zoning ordinance provisions (in this case, regarding|/cluster

!

'Clearly, at a rinimum, no exceptions should be made for the anticipated, but not yet submitted,
Moravian revised PUD plan; for the proposed, but not yet submitted, City Place PUD plgn, or for the
most recent City Place Site Plan which the developer himself requested be tabled mstead of proceeding

. to a Council vote.

2Also see, for example, Broneo’s Entertainment. Ltd v. Charter Township of ymi Buren, 421
F.3d 440 (6* Cir. 2005) and Dan & Jan Clark, LLC v Charter Township of Qrion, et al..: Mlch Ct. App.
No. 284238, (June 25, 2009) (unpublished).
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housing) after a developer began discussing such a project with the City. Among ¢ther rulings,

the Court held, as a matter of law, that the moratorium did not amount to a regulatory taking of

‘Parkview Homes' property, observing that the U.S. Supreme Court in the _'I_‘ai_us_-ﬁj,mc-ase

upheld a far more restrictive moratorium and in doing so, noted that: ;;

%, , .moratoria like Ordinance 81-5 and Resolution 83-21 are used |
widely among land-use plannets to preserve the status quo while
formulating a more permanent development strategy. In fact, the
consensus in the planning community appears to be that moratoria;
or ‘interim development controls’ as they are often called, are an |
essential tool of successful development.™

Parkview Homes, supra at p. 8, quoting Tahoe-Sierra, supra at p. 337-338. The court in Parkview
Homes further held that the developer had no vested right to build its proposed construction,
noting the holding in Schubiner v. West Bloomfield Twyp, 133 Mich App 490, 501 (1984) that
even the grant of a building permit and expenditure of Substantlal sums for items such as plans,
demolition or landscaping does not confer vested nghts -- only actual constructmn confeers vested

rights.

We firmly believe a court would also uphold the proposed Moratorium ReSOIutlcrn
included in Council’s packet for the August 6 meeting, i

There is no question that the residents in the Germantown and other R4C or R2A
neighborhoods, including our clients, will be adversely affected if the moratorium is not adopted
and multi-parcel developments are allowed to proceed. Conforming Ann Arbor's éomng
ordinance to the Central Area Plan is a Jaudable and long overdue undertaking. W‘e respw’cﬁllly
urge adoption of the proposed Moratorium Resolution, as written.

Respectfully submitted, 1
OP & MORRISON P C.

St€an E. M3rrison
Enclosure
cc:  Thomas Whitaker
Beverly Strassmann
Claudius Vincenz
Shirley Zempel : :
Piotr Michalowski
Deanna Relyea ;
Walter Spiller ’

i
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Monly the Westlaw citation is currently available.

United States Diewriet Court,
- E.D, Michigan, Southern Division.
PARKVIEW HOMES, INC,, Plaintiff,

V.
CITY OF ROCKWOOD, et al., Defendants.
No, 05-C'V-72708-DT.

Feb. 28, 2006.

Daniel N. Pevos, Pevos & Pevos, Fanﬂngton Hills, .

MI, for Plaintiff,

James E. T , O'Conmor, Degrazia, Bloomficld
Hills, MI, for Defendants.

: OPINION AND ORDER GRANTING
DEFENDANT'S MOTION TO DISMISS AND
DENYING PLAINTIFF'S MOTION TO AMEND
AND MOTION TO COMPEL

CLELAND, J.

*1 Pending before the court is a “Motion to Dismiss,
for Judgment on the Pleadings, or, in the Alternative,
for Summary Judgment Pursuant to Fed.R.Civ.P.
S56(e) or 12(b)(6)," filed by Defendants on November
9, 2003, Also pending are two motions filed by Plain-
tiff Parkview Homes, In¢, ("Parkview” or “Plain-
tiff’): a “Motion for Leave to File an Amended and
. Supplemental Complaint,” filed on December 22,
20035, and a motion to compel, filed on December 30,
2005. The court has reviewed the bricfs and con-
cludes that no hearing is necessary. See E.D. Mich.
LR 7.1(c)(2). For the reazons stated below, Defen-
dants' motion will be granted and Plamnffs motions
will be denied.

1. BACKGROUND

Plaintiff initiated this action on July 8, 2005, against
Defendants City of Rockwood, Philip Smalley,
Patricia Hewitt, Ted Domittz, Scott Rogers, Mark

© 2009 Thomson Reuters/West, No Claim to Orig, US Gov, Works,
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Sr;aﬁdi, Shirl L. Schelevitz, and Jobn Wasner, De-
fendant Philip Smalley is the Mayor of Rockwood,
Michigan, and all other individual defendants aye

members of the city council of Rockwood Plaintiff's -

complaint asserts five counts ggainst Defendants:

Violation of 42 17,8,C. § 1983 (CGount I); Conspiracy
to Violate 42 U.S.C. S 1883 (Count II); Violation of
Racketeer Influenced and Corrupt Organizations Act
(RICO) and Tortious Conduct (Count 111); Injunctive
Relief as to Moratorium (Count IV); and Injunctive
Relief as to Repeal of Cluster fic\usxng Ordinances
(Count V). .

Unless otherwige noted, the follbwmg recitation of
facts is undisputed: :

EN1. Where noted, sonije of the facts were
asserted in connection Wwith Plaintiff's mo-
tion for 4 Preliminary Injunction.

Parkview has an interest in a 1!6 75 acre parcel of

land located in the City of Rockwood (“Rockwood™),
(Defs.' 11/08/05 Mot, Br, at 1; P1's 12/16/05 Resp. at
2,) This controversy arises from Parkview's attempts
to deveclop that property in accordance with Rock-
wood's ‘cluster housing” provision of its zoning or-
dinances, Do

Rockwood has adopted a Zoning|Ordinance pursuant
to the City and Village Zoning Enablinz Act, MCL
125 581ef seq. Under Rockwood'é Zoning Ordinange,

. Parkview's property is zomned R,A-Z Single-Family

Residential. The minimum lot aréa in the RA-2 zon-
ing district is 7,200 square feet ith a minimum lot
width of 60 feet, (Defs.' 9/29/05 Proposed Finding of
Fact # 3; PL's 9/30/05 Resp. at 1,) Prior to the filing
of this lawsuit, under Rockwood'$ Zoning Ordinance,
a land zoned for single-family deyelopment under the.
RA-1, RA-2 and RA-3 zoningiclassifications may

. also be developed under the diffarent open epace and

cluster options permitted under ]]thhigan law, MCL
125.584b. (Defs.' 9/29/05 Proposed Finding of Fact #

4; Pl's 9/30/05 Resp. at 1.)

Rockwood's Zoning Ordinance cfreates a subdivision

i

EXHIBIT A
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open space option, Section 5 2103, and a cluster de-
velopment provision, Section 5,504, within single-

family residential districts, Both the subdivision open-

spuce option and cluster develapment provision dre
designed to allow for more creative approaches to
regidential development. (Defs.! 9/29/05 Propossd
Finding of Fact # 5; Pl's 9/30/05 Resp. at 1.) Since
the open space option and cluster development provi-
_sion of the Zoning Ordinance have been in effect, no
property within the City of Rockwood has been de-
veloped under these options. (Defs. 9/29/05 Pro-
posed Finding of Fact # 5; PL's 9/30/05 Resp. at 1.)

~ *2 While Parkview has submitted previous plans to
" Rockwood to develop its property for single family
residences, Parkview has not filed any application for
formal approval of its most recent plan to develop the
property for “cluster housing,” (Defs 11/09/05 Mot.
Br. at 1; Pl'e 12/16/05 Resp. at 2-3,) 22

FN2. Defendants contend that Plaintiff only
“made informal proposals to Rockwood offi-
cials between 2002 and 2005, but Plaintiff
asserts- that it submitted formal applications
for single family development with filing
fees, (Defs,' 11/09/05 Mot, Br. at 1; Pl's
12/16/05 Resp. at 2-3.) Because- this dispute
centers only around Plaintiffs previous
plans for single family development, not
cluster housing, the court deems this dispute
immaterial. For purposes of the current mo-
tions, however, the court actepts Plaintiff's
version of the facts.

During an April 4, 2005 Planning Commission meet-
ing, several residents from the subdivision neighbor-
ing Parkview's property asked questions regarding

Parkview's cluster housing project. (Defs,' 11/09/05

Mot. Br, at 2; Pl's 12/16/05 Resp. at 5.) Similarly,
- during a Planning Commission meeting held in early
May 2005, residents again asked questions regarding
Parkview's development plans, and during a May 4,
2005 City Council meeting scveral residents were
present to objcct to Parkview's development plans,
(Defs.’ 11/09/05 Mot, Br, at 2; PL's 12/16/05 Resp. at
5.) Around this time, a petition was presented to
Rockwood, with over 500 signatures, to “remove
Cluster Housing from the Cities [sic] zoning codes
and to require developers to choose options that con-

Far:248-B44-7141
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form to the high standards that the City Planning
Commission and City Council hlive required in the
past” (the “Petition"). (Defs.’ 11/09/05 Ex.C)

At a May 18, 2005, City Council g’Meeting, a Teso-
lution was unanimously approveil which initiated a
moratorfum against the approv%l of any building
petmits for cluster housing for a!period of 90 days.
(Defs,' 9/29/05 Proposed Finding: of Fact # 16; PL's
9/30/05 Resp. at 1) The moratorium provides, in
pertinent part, that “the Planning Commisgion and the
Building Official or other individual authorized to
issue building permits for the City, of Rockwood shall
not issue any further building permits for the con-
struction of cluster housing in the City of Rockwood
until the expiration of thic Resolution [90 days].”
(Moratorium, Pl.'s Ex. 121.) ;

FN3. The Rockwood Clty Council is the leg-
islative body for Rockwood, (Defs.! 9/29/05
Proposed Finding of Fach # 14; PL's 9/30/05
Resp. at 2.) Parkview iassarts that Rock-
wood's City Council has both legislative and
administrative functions. x(PI ‘s 9/30/05 Resp,
at l.)

Parkview contends that the moratéx_ium was passed as
a pressured response by Defendants to the receipt of
the Petition. (PL's 12/16/05 Resp. at 6.) Defendante
contend that the moratorium WaS'paSSEd because the
controversy surrounding Pa.rkvww s project drew
Rockwood's attention to certain|deficiencics in the
cluster housing provisions of Rockwood’s Zoning
ordinances. (Defs.' Mot. Br. at 2.)iSpeciﬁu:ally:

(1) there was no dofinition of clustcr housing devel-
opment in the urdma.uce, g

(2) the cluster housmg ordmance 'was not a special or
conditional use in residential distﬁcts,

(3) the cxisting langnage did not refer to single unat-
tached units with reduced setbacks and vard sizes as
was thought by the Planning Con'_tmssmncrs and City
Council members; and i

(4) there were no standards foi' reviewing cluster
houging set forth in the zoning or&mancm

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. )
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(Jd.) Plaintiff argues that these assertions in Defen-
dants' brief are unsupported by any eviderce, and that
there were no discussions at the May 18, 2005 City

Council meeting to substantiate the assertion that -

there were prior Council disoussions of “any ‘defi-
ciencies' in the [sic] Section 5.504[ Jor any discussion
of ‘health, safety and welfare’ issues before the
Moratorium was adopted,”(Pl's 12/16/05 Resp. at 7.)

%3 The court also accepts the following facts, as-
serted by Parkview, as undisputed: The moratorium
was extended on Augnst 3, 2005 for an additional 90
days, which would have expired on November 15,
'2005. On October 5, 2003, the City Council adopted
Ordinance 427, which deleted Section 5.504 of the
Zoning Ordinance “in ite entirety.” (Pl's Ex, 126)
The moratorium, however, was extended for a second
time for another 90 days on November 9, 2005, (until
February 14, 2006). (PL's Resp. at 7-8,)

II. STANDARD
A. Motion for Summary Judgment

Defendants have filed their motion under both
Federal Rule of Civil Procedure 12 and Federal Rule
of Civil Procedure 56, The parties, however, rely on
" matters-outside the pleadings and the court will there-
fore treat the motion as one filed under Rule 56..
SeeFed R.Civ.P. 12(c) (“If, on a motion for judgment
on the pleadings, matters outside the pleadings are
presented to and not excluded by the court, the mo-
tion shall be treated as one for summary judg-
ment...."").

Under Federal Rule of Civil Procedure 56, summary
judgment is proper when there is no genuine issue as
to any material fact and the moving party is entitled
to judgment as a matter of law. FedR.Civ.P.
56(c).“Where the moving party has carried its burden
of showing that the pleadings, depositions, answers to
interrogatories, admissions and affidavits in the re-
cord construed favorably to the non-moving party, do
not raise a genuing issue of material fact for trial,
entry of summary judgment is appropriate.”

Gutierrez v, Lynch %26 F.2d 1534, 1 6th
Cir,1987) (citing Celotex Corp. v. Camrett, 477 U.S.

© 2009 Thomson Reuters/West, No Claim to Orig, US Gov, Works,
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317, 106 S.Ct. 2548, 91 L. EA.2d 265 (1986)).

Summary judgment is not appmp:ﬁate when “the evi-
dence presents a sufficient disagreement to requite
submission to a jury.” 4dnderson v. Likerty Lobby,
Ine, 477 U.S. 242, 251-52. 106 S.Ct. 2505, 91
L.Ed:2d 202 (1986). The existerice of some factual
dispute, however, docs not defeat a properly sup-
ported motion for summary judgment; the disputed
factual issue must be material, See id_at 252 (“The
Jjudge's inquiry, therefore, unavoidably asks whether
reagonable jurars could find by & preponderance of
the evidence that the plaintiff is entitled to a verdict-
‘whether there is [evidence] upon which a jury can
properly proceed to find a verdict for the party pro-
ducing it, upon whom the omis of proof is im.
posed.”), A fact is “material” fqr purposes of sum-
mary judgment when proof of that fact would have
the effect of establishing er refudng an essential cle-
ment of the claim or a defense jadvanced by either
party. Kendall v, Hogver Co., 751 F.2d 171, 174 (6th
Cir.1984). In considering a motion for summary
judgment, the court must view the facts and draw all
reasonable inferences from the admigsible evidence
preseuted in a manner most favoréble to the nonmov-
ing patty. Dunigan v. Noble. 390 F.3d 486. 492 (6th
Cir.2004) (“we must determine ‘pot whether there is
literally no evidence, but whcthar there is any upon
which a jury could properly proceed to find a verdict
for the party producing it upon! \whom the onus of
proof is imposed.” *) The court does not weigh the
ovidence to determine the truth: of the matter, but
must determine if the evidence producPd creates a
genuine issue for trial. M States, 342

[

F.3d 493, 497 (6th Cir.2003.

B. Motion to Amend

%4 The decision whether to gramﬁi leave to amend the
pleadings is governed by Federg Rule of Civil Pro-

cedure 15. Rule 15 provides that, after a responsive

pleading has been filed, “a pafty may amend the
party's pleading only by leave of court or by written
consent of the adverse party; and ‘lcavc ghall be freely
given when. justice so regunes JFed R.Civ.P.
15(a).“In the decision whether to permit an amend-
ment, some of the fuctors whlcli muay be considered
by the trial court are undue ‘de]ay in filing, lack of

natice to the oppesing party, bad faith by the moving -

i
%
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party, tepeated failure to cure deficiencies by previ-
ous amendments, undue prejudice to the opposing

" party, and futility of amendment.” ° General Elec.
Co. v. Saygent & Lundy, 916 F.2d 1119, 1130 (6
Cir.1990) (citing Hageman v. Signal LP. Gas, Inc.,
486 F.2d 479. 484 (6th Cir, 1973)).

III. DISCUSSION

Before beginning its analysis of the individual claims
. at issue here, the court reiterates what was noted in its
order denying Plaintiff's apphcatmn for 2 preliminary
injunction: Michigan courts review zoning challenges
on an extremely deferential basis. To that end,
Michigan courts have held:

. [W]e deem it expedicnt to point out again, in terms
not susceptible of misconstruction, a fundamental
principle; this Court dues not sit as a superzoning
commission. Our laws have wiscly committed to the
people of a community themselves the determination
of their municipal destiny, the degree to which the
industrial may have precedence over the residential,
and the areas carved out of each to be devoted to
comumercial pursuits. With the wisdom or lack of
wisdom of the determination we are not concerned,
The people of the community, through their appro-
priate legislative body, and not the courts, govern its
growth and its life, Let us state the proposition as
clearly as may be: It is not our function to approve
the ordinance before us as to wisdom or desirability,
For alleged abuses involving such factors the remedy
is the ballot box, not the courts. We do not substitute
our judgment for that of the legislative body charged
with the duty and responsibility in the premises.

MMKM@JM&M
Mich.App. 257, 673 NW.2d 815, 820

Mich.Ct. AQQ,ZOOM (quoting Brag Bwrn Inc. v,
Bloomfield Hills, 350 Mich. 425, 86 N.W.2d 166
(Mich.1957)).

A. Individual Immunity

Plaintiff secks relief against various individual de-
fendants who are simply immune from suit under the
theories asserted in Plaintiff's complaiot, The city
council members are local legislators who are entitled

@ 2009 Thomson Reuters/West, No Claim to Orig, US Gov, Works,
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to absolute immunity for their Icglslatwe activities,

Bogan v. Scoft-Harris, 523 1U.S. Lg4, 118 S.Ct. 966
140 L.Ed2d 79 (1988) (“Regardlcss of the level of

government, the exercise of legislative discretion
should not be inhibited by juditial interference or
distorted by the fear of personal lizbility,"), In Bogan,
the Supreme Court held that, because local legislators
are immune from suit under coramon law, they are
also absolutely immune from Hability under § 1983
for their legislative actions, Jd. at 49-50.“Whether an
act is legislative turns on the natire of the act, rather

than on the motive or intent of the
it.”Id, at 54.In applying this rule
the Conrt, the Bogan Court found
actions in voting for enactment o

fect were “quintessentially” and

officis] performing
to the facis before
that the legislators'
f an ordinance and

" the mayor's action in signing that ordinance into cf-

“formally” legisla-

tive actions for which the individual defendants were

entitled to immmmity. Jd. at §5, |

{
'

*5 The facts of this case are nearly identical and thus
require the court to grant summary judgment to the
individual defendants. Under Michigan law, “[tjhe
power to Zzone and rezone property is a legislative
function.” Essexvilie v. Carrollton Concrate Mix, Inc.
u 2 Migh, 257, 673 N.W.2d 815, 819
(Mich.Ct.App.2003). The court iis unpersuaded by
Plaintiff's argument that “the mdratorium resolution
and its subsequent extensions were aimed at Plaintiff,
alone, and as such they are administrative, not legis-

lative, actions of the City Counc;

{emphasis in original).) Bven if
lished a triable issue with respect

l, (PL's Resp. at 14
Plaintiff has estab-
to the asscrtion that

the logisiation was aimed at Plaiatiff, this would not

mean the Defendants were not ci

ptitled to legislative

immunity, To allow the jury to assess the veracity of

Plaintiff's assertion would ncccssarily invelve an in-
quiry into the motives behind the; jpassage of the ordi-
nance, in contravention of the :mule in Bogan.See

Bogan,_523 US. at 54, Under Bo

an, the act itself is

examined, not the reasons behind the act. Jd. Indeed,

in Bogan, the Supreme Court a
where the individual defendants

dressed a situation
‘had passed legisla-

tion that climinated a departmont of which the plain-

tiff was the sole employee. See
47. The Court held that this act

‘Bogan, 523 U.S. at
(although similarly

aimed at one person) wag legislative. Id. Here, there
can be no factual dispute that, regardless of whatever
alleged motives Plaintiff attributés to them, the indi-

i
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vidual defendants were performing quintessentially
legiclative actions for which they are entitled to im-
munity. 2

FN4, The court also rejects Plaintiff's argu-
ment that Michipan has abolished common
law immmunity for local legislators. (See PL's
Resp. at 14.) As Defendants point out, MCL
691.1407(5) provides that “[2] judgc, 2 leg-
iglator, and the ¢lective or highest appointive
executive official of all levels of government
arc immune from tort liability for injuries to
persons or damages to property if he or she
" is acting within the scope of his or her judi-
cial, legislative, or executive authority.
M.CL.A. 691,1407(3) (etnphasis added).
The Michigan Court of Appeals has applied
this provision t0 grant immunity to township
board members acting within the scope of
their legislative authority. See Armstrong v.
Ypsilanti Charter Township, 248 Mich.App,
573, 640 3 333

B. RICO Claim

All Defendants are also entitled to summary judg-
ment on Plaintiff's claims that they violated the
Racketeer Influenced and Corrupt Organizations Act
(“RICO"),

RICO creates a cause of action for “any person in-
jured in his business or propetty by reason of a viola-
Hon of section 1962.718 U.S.C. § 1964(¢). There arce
* four provisions listed in § 1962, cvery onc of which
requires proof of a “pattern of racketeering,” collec-
tion of an unlawful debt, or conspiracy engage in a
“pattern of racketeering or collection of an unlawful
. debt. A pattern of racketeering is satisfied by show-
ing (1) a relationship between the predicate acts and
(2) the threat of continucd activity. Snowden v. Lex-
mark Intern., Inc., 237 F.3d 620, 622 (6th Cir,2001)
(citing Saglioccolo v, Fagle Ins. Co., 112 F.3d 226,
229 (6th Cir.1997)). In this case, Plaintiff admits that
it “does not accuse any of the Defendants of ‘racket-
eering,” but their conspiracy is characterized as a
‘comrupt activity’ under ... RICO.”(PL's Resp. At 10.)
Plaintiff, however, does not provide any citation for
the proposition that alleging “corrupt activity” is

Fawx:248-644-7141
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enough to create 2 cause of action under RICO. Bven
subsection (d) of § 1962 requiresiproof of a conspir-
acy to violate subsections (a)(b) dr (c), which in turn
all require proof of a pattern of ragketeering. ™Sec18
U.S.C. § 1962. Plaintiffs admisgion that it has not
alleged “racketeering” is therefore fatal to its RICO
claim. :

ENS. Plaintiff argues thit “Defendant's ac-
tivities, in concert with others, evidence a
conspiracy to violate thé Fair Housing Act
of 1968, 42 USC 3601-3631 and, thus, they
would interfere with commeree in violation
of 18 USC Par,1951, a statute referred to in
18 USC Par.1961.” (PL'{ Resp, at 10.) Even
if the court were to interpret this statement
as asgerting a cause of a;cﬁon'under 18 U8
C.1962(d), conspiracy {to violate RICOQ,
Plaintiff does not allege the necessary two or
more predicate acts to withstand a summary
judgment motion. Seel8 11.5.C,1961(3).

C.42USC, i83
i

*6 Plaintiff's original complaint; asserted an action
“under 42 USC Sec.1983 for deprivation of Plaintiff's
property rights ... without due progess of law in viola-
tion of the Fifth and Fourteenth Amendments to the
United States Constitution,”(Comp. at  1.) While its
complaint was somewhat unclear, it appeared that
Plaintiff wags asserting a takings ¢laim, a substantive
due process claim and, perhaps, a procedural due
process action in conncction with the passage of the
moratorium. (See Comp. at 1§ 2§_A-C & 31A-D.) In
response to Defendants' motion for summary judg-
ment, Plaintiff has made certain statements that rather
confuse the record with reg{ect tc% the exact nature of
the clalms being asserted ¥¥Morfcover, Plaintiff has
also brought a motion to amend the complaint, in
which it seeks to add allegationé tegarding the pas-
sage of QOrdinance 427, which repealed the Cluster
Housing ordinance, and the extension of the morato-
rium. (See Pl's Bx, 126.) ™Beéause counsel's cur-
rent agsertions are, to some extent, incompatible with
the claims which were oripinally brouglit in the first
complaint and which Plaintiff s¢éeks to bring in the
amended complaint, the court will analyze both the
motion for summary judgment jand the motion to
amend under every conccivable theory which Plain-

i
I
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tiff could be asserting,

FNG. For cxample, on one hand Plaintiff ar-
gues that it is asserting a facial challenge,
rather than an “as applied” challenge, while
on the other hand Plaintiff argues that the
application of the repeal of Ordinance 5,504
to Plaintiff is unlawful because Plaintiff can-
not practically develop its property under the
conventional single-family ordinance, (See
Pl's Resp. at 11-12.)

EN7. Plaintiff's original Complaint asserted
a violation under § 1983 due to the passage
of the May 12, 2005 moratorium, (see
Comp. at 97 23-24), and the probable repeal
of the cluster housing provisions of Scction
5.504 (id. at ] 41A-, 640 N.W.2d 321C). In
light of these allegations, and the liberal
“notice pleading” rule, the court is not en-
tirely persuaded that the proposed amended
complaint, which adds allegations regarding
the extension of the moratorium and passape
of Ordinance No, 427, is even necessary.

1. Procedural Due Process Clalm

To the extent that Plaintiff makes a procedural duc
process claim with respect to the moratorium, or
. seeks to make a procechural due process claim with
respect to the repeal of the cluster housing provision,
Plaintiff's claims must fail because there is no dispute
that Plaintiff does not have & protectable property
interest in the previous zoning classiﬁcaﬁon.&'-"Thus,
the court holds that (1) Defendants are entitled to
summary judgment on this claim asserted in Plain-
tiff's original complaint, and (2) any attempt to
amend the complaint based on this claim would be
fatile.

ENS8, Tho court notes that there is some au-
thority for the proposition that Plaintiffs
procedural due process claim would be “in-
stantly cognizable” in federal court. See
Seguin v. City of Sterling Heights, 968 F.2d
584, 589 (6th Cir,1992); Nasierowski Bros.
Invest. Co. V. City of Sterling Heights, 949

F.2d 890, 894 (6th Cir1991) (“If the
claimed injury is the infirmity of the proc-
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ess, neither a final judgment nor exhaustion
of . administrative = reémedies iz re-
quired.”)(alterations and quotations omit-
ted).But see Bigelow v. Michigan Depart-
ment of Natural Resources. 970 F.2d 154,
159 (6th Cir. 1292! (distinguishing Na-

sierowski and requiring “ﬁnalitf’ where, as
here, the plaintiffs did ,not present a pure
claim of procedural due process, but instead
[presented] several constitutional claims™);
J-II Enterprises v. Bd._of Commissioners of

ren County, 135 Fed, Appx. 204, 807

(6th Cir,2005) (“As Plaintiffs' due process
claim is ancillary to their just c(ompensanon

claim, it too is unripe fpr review.”). While
the court is inclined to dopt the reasoning
of Bigelow and hold that Plaintiff's proce-
dural due process claxmq are nof. ripe for re-

' vxew, the cowrt need noﬁ definitively decide

~ this issue because, in dny event, Plaintiff
docs not have a protectai:le property interest
such as to allow a prodcdural due process
claim to proceed.

“The requirements of procedural due process apply
only to deprivation of interests encompassed by the
Fourteenth Amendment's protection of liberty and
property.” Board of Regents v. Roth, 408 U.S, 564,
569, 92 S.Ct. 2701, 33 1. Ed2d 548 {1972). Thus,
Plaintiff must establish the -existence of a property
right in order to assert a violation of pracedural due
process. Richardson v. Township;of Brady, 218 F.3d

508, 517 (6th Cir.2000). The diménsions of a protect-
able property right arc not defined by the United

States Constitution, but rather by an independent

-source such as staie law. Id. (cmng Bd._of Regents,

408 17.8. at 577).“Under Michigiln law, a landowner
doses not possess 8 vested propeﬁty interest in a par-
ticular zoning classification unless the landowner
holds a valid bmldmg pcrmlt and has completed sub-
stantial construction.” Se¢ v, City _of Sterling

Heights. 968 F.2d 584, 589 (6th Cir.1992) (citing
City of Lansing v. Dawley, 247 Mich, 394, 396-97,

23 500, (1929)).

In this case, there is no dispute that Plaintiff has “not
yet filed a request for *“formal approval’ of its cluster
housing project,” sought a building permit or began
substantive construction, (PL's Resp. at 2) Plaintiff

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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itself characterizes its presentations to the Planning

Commission as “pre-formal.” (/d.) As stated by the

Sixth Circuit in Seguin,“[blecause plaintiffs in the
case at bar have neither applied for 2 building permit,
nor have begun substantial construction on the prop-
erty, they do not have a vested right in the previous
zoning classification,” Szguin, 968 F.2d at 591. Ac-

. cordingly, Plaintiff cannot assert a procedural due
process claim. See id at 591-92, (“As plaintiffs have
po vested property right, they do not have standing to
challenge the zoning ordinance on procedural due
process grounds.”). '

2. Just Compensation Takings Claim -

*7 To the extent that Plaintiff iz asscrting that the
moratorinm, either when it was originally passed or
when it was extended, constitutes an unconstitutional
“taking” of Plaintiff's property without just compen-
sation, Defendants are entitled to summary judgment
on this claim becanse Plaintiff's claim is not yet ripe
for review. Similarly, to the extent that Plaintiff seeka
to amend the complaint to allege that the repeal of the
cluster housing provision constitutes a “taking” of
Plaintiff's property, any such amendment would be
futile for the same reason,

The Sixth Circuit has held that #“[a] claim that a gov-
ernment regulation constitutes a taking of property in
violation of the fifth amendment will not be ripe for
adjudication ‘until the government entity charged
with implementing the regulations has reached a final
decision regarding the application of the regulations
to the property at issue.” * Seeuin v, Sterling Heizhts,
968 F.2d _584. 587 (o6th Cir,1992) (guoting
Williamsan County Regional Planning Comm'n_v.
Hamilton Bank, 473 U8, 172, 186, 105 8.Ct. 3108,

87 L.Ed.2d 126 (1985)). This requires that a plaintiff
asscrting a fifth amendment takings action with re-

spect to a zoning decision must show that he has (1)
applied for and been denied a variance and (2)
brought a just compensation claim to seek redress
under state law. Id. “The rationale for [requiring ex-
haustion] in taking cases is that the federal court can-
not know what has been afforded until state remedies
have been utilized.” Pearson v. City of Grand Blanc,
. 961 F.2d 1211, 1214-15 (6th Cir.1992) (stating also
" that until the plaintiff exhausts his state remedies “the
federal court cannot determine whether a taking has

© 2009 Thomson Renters/West. No Claim to Orig. US Gov. Works.
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occurred, whether compensation fis due, or, if it has
been afforded, whether it is just.”).

In this case it is undisputed that Parkview has never
applied for a building permit or sought a variance to
develop its cluster housing project. It is also not con-
tested that Parkview has never dpplied for or been
denied just compensation by theState of Michigan,
Thus, a claim under the Fifth Amendment that the
moratorium or the repeal of the cluster houging ordi-
nance constitutes a taking without just compensation
is not yet ripe for review by this court and must be
disrnissed. Shelly Materials, Inc v, Bd. of Zoning
Appeals, No, 04-4234, 2005 WIL 3478143, *3 (6th
Cir. Dec.20, 2008} (“The takings claim is not tipe,
and an unripe claim must be dismissed for lack of
subject matter jurigdiction.”); see also Pedrson, 9G]
E.2d at 1214 (“In cases where plaintiff claims that the
Zoning ig s stringent as to constitite 2 taking without
just compensation, the Supreme Court requires what
amounts to exhaustion of state judicial remedies, in-
cluding the bringing of an inversg condemmation ac-
tion, if the state affords such a retnedy.”); /oIl Enter-

risas, LLC v. Bd, C ssioners _of Warren
County. 135 Fed. Appx. 804, ?sz (6th_Cir.2005)
(*Unless plaintiffs have pursued state rernedies, their
case is not ripe because ‘the State's action .., is not
‘complete’ until the State fails t§ provided adequate
compensation for the taking.” ') (quoting Williamson,

473 U.S. at 195); Silver v, Franklin Tp. Bd. of Zoning

Appegls, 966 F.2d 1031, 1034 (6th Cir 1992)(same).

3, Due¢ Process Takings Claim
|
#8 In addition to a “just compensa:tion” takings claim,
Parkview could be asserting a claim that the morato-
rium or repeal of the cluster housing provision goes
“too far and destroys the value jof [its] property to
auch an extent that it amounts to i taking by eminent
domain without due process of iaw.”See Pearson v.
City of Grand Blanc, 961 F.2d 1211, 1215-1216 (6th
Cir.1992) (distinguishing between “just compensa-
tion" takings claims and *due process takings”
claims). 5
While the distinction botween these two types of
claims is sometimes blurry, under a “just compensa-
tion” takings claim the plaintiff seeks monetary rolief
while under a “due process takings” claim the plain-

{
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tiff seeks invalidation of the zoning regulation, 4.
The Pearson court held that a *due process takings”
claim occurs where the plaintiff claims the zoning
“applicd to his property goes too far and destroys the
value of his property to such an extent that it amounts
to a taking by eminent domain without due process of
law."Id.; see also Tahae-Sigrra Preservation Coun-
cil._Inc. v. Tahoe Regional Planning Agency. 535

- U.S. 302, 326, 122 S.Ct 1465 152 L.Ed2d 517
(2002) (uoting that Justice Holmos first recognized

that regulations that go “too far” will result in a tak-
- ing) (cmng enwlvania- Coal Co._y. Mahan. 260
The -Supreme Coutt hias hold that regulatory takings
cases arc characterized by ad hoc, highly factual in-
. quiries, See jd,_at 322,

In this case, the court finds as a matter of law that
Rockwood's moratorium did not amount to a regula-
tory taking of Parkview's propesty. First, Parkview's
complaint and amended complaint only challenge the
moratorium and repeal of the cluster housing provi-
sion, while the property at issue was at all times clas-
sified consistent with the underlying zoning usc, RA-
2, Single-Family Residential, Moreover, as noted in
the court's October 6, 2005 “Order Denying Plain-
- tiff's Application for Preliminary Inunction,” ithe
court is not persuaded that either the moratorium or
the repeal of the cluster housing provision, both of
which allow Rockwood time to review and possibly
amend its cluster housing ordinances, go “too far”
and thus constitute a taking. Indeed, in Tahoe-Sierra,
the Supreme Court upheld a far more restrictive
moratorium and noted that:

Unlike the “extraordinary cireumstance™ in which the
govermnment deprives a property owner of all eco-
nomic use, ... moratoria ke Ordinance §1-5 and
- Resolution 83-21 are used widely among land-use
planners to preserve the status quo while formulating
& miore permanent development strategy. In fact, the
consensus in the planning commmunity appears to be
that moratoria, or “interim development controls” as
they are often called, are an essential tool of success-
ful development.”

Id. at 337-338.Consistent with this authority, the
coutt finds that the moratorium and repeal of cluster
housing provision do not, as a matter of law, consti-

© 2009 Thomson Reuters/West, No Claim. to Orig, US Gov. Works,
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tute a “taking” of its Parkview's p{joperty.mg

EN9, As the court has previously noted, the
United States Supreme Court has recognized
the common and legitimate use of moritoria.
(See 10/06/05 Order at 11 n, 6,) See Tahoe-
Sierrq, 535 U.S. at 337.338. Further, while
the court has not located any Michigan case
directly on point, Michigan cousts appear to
at least implicitly recognize the validity of
moratoria, especially where, as here, they
arc reasonable in scope; and duration. See,
eg, Adams Outdoor Advertising v. FEast
(Mich.1992) (Levin, J.; dissenting) (“The
city council bogan unplemen‘ung the rec-
ommendations by enacting, in August, 1973,
a moratorium that barred further placement
of signs pending adoption of a new sign
code, The moratorium remained in effect
until the new code was enacted.”); Central

Advertising Co_ v. St. Joseph Tp., 125
Mich.App. 548. 337 { NW.2d 15, 18

(Mich.Ct.App.1983) (“Although moratoria
are not regarded favorably by the courts, this
moratorium was to.last enly until a new or-
dinance relating to off-premises signs was
adopted and presented to the court.™);
Heritage Hill Ass'v, Ing. v. City_of Grand
Rapi 8 Mig| . 765, 211 N.W.2d 77,
79  (Mich.Ct-App.1973) (“The amended
building code in the case¢ at bar did not alter
the provigions of the Grand Rapids Zoning
Ordinance but rather only placed a morato-
rium on the issuance of Building permits in a
particular district of the ¢ity for a reasonably
limited: time,"); ( r v. Plvmouth_No.
239902, 2003 WL 22204735, *1 (Sept. 23.
2003) (noting existence of a moratorium
preventing an application),

4. Equal Protection ;Claim

#9 Parkview also appears to be asserting in its origi-

nal complaint, and more _direchy in its proposed .

amended complaint, a Fourteentlh Amendment equal
protecuon ¢laim, Parkview argups that the morato-
rium and the repeal of the cluster housmg provision is
directed solely at Parkview in a dlscnm]natory fagh-

{
i
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ion, Parkview claims that Defendants are sttempting
to halt Parkview's development because its housing is
perceived to be primarily for a low income or minor-
ity class of persons.

First, the conrt finds that the equal protection claim is
not ripe for review. Specifically, the court finds that
Parkview's equal protection claim is ancillary to its
just compensation claim, which the court has already
held is not ripe for review. “An ancillaty equal pro-
tection claim is not ripe for review unlces the just
compensation claim is ripe.” J-II Enterprises, LLC v.
Bd._of Commissioners of Warren County, 135 Fed,
Appx. 804, 807 (6th Cir,2005) (citing Adrmert v.
Myers, 281 B 3d 552, 562 (6th Cir.2002). Moreaver,

cven if Parkview's claim were ripe, the court also

finds that Parkview has failed to assert facts suffi-

cient to establish an equal protection violation associ-

ated with the moratorium or the tepeal of the cluster
housing pravision because Parkview has failed to
. demonstrate that, compared to any other similarly
gitnated developer, it has been treated differently. See
© Silver v, Frauklin Tp. Bd. of Zoning Appeals, 966

F.2d 1031, 1036-37 (6th Cir.1992) (“Although [the
plaintiff] asserts that the Board has issued conditional
zoning certificates to other condominium develop-
ments, he has presented no evidence that these other
. developments were similarly gituated to his develop-
ment. Accordingly, [the plaintiff] has not cstablizhed
an cqual protection claim.”), The ¢ourt will therefore
grant Defendant’s motion to dismiss and deny Plain-
tiff's motion to amend related to any equal protection
claim 20

FN10. To the extent that Parkview arpues
the zoning ordinance is not facially neutral,
the court cannot accept this argument, As
noted in the court's October 6, 2005 order,
the moratorium applies to all building per-
mits for the development of cluster housing.
That Parkview may be the only developer
congidering cluster housing development is
incidental.

5. Substantive Due Process Claim

There are two types of substantive due process claims
in zoning cases, facial and *“as applied.” See Pearson

v. City of Grand Bga . 961 F2d 1211, 1216 (6th

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Qir 992). Plaintiff's complaint appeared to assert an
“as applied” substantive due process clairn, but Plain-
tiff now contends that it has at a]l times intended to
assert only a facial challenge. (PL's Resp. Br. at 25),
While the term “substantive due iprocess” is used in
various contexts, the Sixth Circuit has genetally de-
fined it as “[t]he dactrine that governmental depriva-
tions of life, liberty or property are subject to limita-
tions regardless of the adequacy of the procedures
employed .” Pearson, 961 1216. To that end,
“[t]he right not to be subject to: ‘arbitrary or capri-
cious’ action by a state either by l?glslanvc: or admin-
istrative action is commonly refer;'ed to az a ‘substan-
tive due process right’ and the Supreme Court bas
observed that “citizens have a sl stantive due proc-
ess right not to be subjected to arblu'ary or irrational
zoning decisions.” Id, at 1217. |
*10 Even if a just compensationiclaim 13 not ripe, a
substantive due process claim can be ripe. J=lI Enter-
w.ﬂ_ﬁmﬁfw&sm
County, 135 Fed. Appx. 804, 802 Thus, despite the

fact that Plaintiff has not exhausted its state remedies,
its substantive due process claimimay be ripe where,
as here, Plaintiff asserts a facidl challenge. Facial
challenges as opposed to “as applled” challenges, do
not require a plaintiff to meet the) Williamson finality
requirement which the provides ﬂhat the claim is not
ripe until “the government en’dty charged with im-
plementing the regulations has reached 2 final deci-
slon regarding the application of the regulations to
the property at issue,” Seguin,_ 968 F.2d at 587, 588
(“Where a plaintiff challenges a i’om'ng tegulation ‘as
applied,” as opposed to meking 4 facial challenge to
the regulation, the courts have held that the William-
son final decision requirement must be met.”).

Nonctheleas, Plaintiff cannot show that it has a prop-
erty interest in the development of its land under the
prior clustcr housing provisions. ¥To establish 3 sub-
stantive due process ¢laim in the contex!: of land-use
regulations, plaintiffs must prove) they passess a con-
stitutionally proteeted property or’ liberty interest,” J-

B/ Entarprises, 133 Fed. Appx. gtzSOfZ (citing Silver v.

Franklin Tp. Bd. of Zoning Appéals, 966 F,2d 1031,
1036 (6th Cir.1992))."To e:tabhs%x a violation of sub-
stantive due process, a plamnff imust first establish
the existence of a constlmtlonally-protected property

or liberty interest.” Silver. 966 F.2d at 1036.
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As discussed above, Parkview has no vested right to
build its proposed construction sufficient to prevent
Rockwood from amending its zoning ordinances, The
Michigan Court of Appeals has set forth the follow-
ing principles in determining whether a property right
has arizen:

Under all of the cases cited hercin a building permit,
© or its counterpart, a petmit to commence operations,
- is the sine qua non for obtaining “vested rights”. An
approved site plan is not 2 permit to build, The fea-
tures of reliance and cstoppe! which rhay give rise to
a vested right under a building permit do not neces-
sarily arise under an approved site plan which, by
* statute, merely signifies that the proposed use com-
plies with local ordinances and federal statutes.
M.C.L. § 125286e; M.S.A. § 5.2963(16¢). Further-
more, the grant of a permit to build does not in itself
confer on the grantee “vested rights”, Actual con-
struction must commence, The making of preparatory
plans, landscaping and the removal of an existing
- structure is not sufficient, Where the building permit
has been applied for but has not been issued, “vested
rights” are not acquired even though substantial sums
have becn cxpended by the applicant.

Schubiner v, West Blaomfield Twp.. 133 Mich.App.
490. 351 N.W.2d 214, 219 (Mich Ct.Anp.1984), (in-
ternal citations omitted). In this case, no building
permit has been obtained, or even applied for, and no
construction has begun. Although Parkview argues
" that it received “cncouragement” for it project, it
cites no authority for the proposition that encourage-
ment is enough {o obtain a vested property interest.
Indeed, under Schubiner' s clearly articulated princi-
ples, Parkview docs not have the requisitc vested
property rights g0 as to bar either the passage or the
spplication of amended zoning ordinances.

*11 Morcover, even if Plaintiff could establish a
property interest, its claims must nonetheless be dis-
missed because Plaintiff cannot show that Defen-
dant's actions were arbitrary or capricious. Plaintiff
asserts that the challemged action in this case, the
impogition and extension of the moratorium and/or
the repeal of the cluster housing provision, consti-
tutes “administrative” rather than legislative action.
Ag discussed above, however, the court disagrees,
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Both the moratorium and the cli:ister housing repeal

. are prospective policy making acts that, at least on

their face, apply to the goneral public, rather than to a
specific picce of property. See Pearson, 961 F.2d at
1222, Accordingly, the court will analyze the asserted
claims under the more deferential reviow for legisla-
tive zoning actions. /d. (recognizing that administra-
tive decisions are reviewed under a higher degree of
scrutiny than legislative decisions),

In reviewing an administrative decision, the Sixth
Circuit has explicitly stated that

it is oxiremely rare for a federdl cowrt properly to
vitiate the action of 4 state administrative agency as a
violation of substantive due process. The vast major-

ity of such attacks may readily! be disposed of on

summary judgment ..., thus keeping interference by
federal courts with local goverqment to a salutary
minimum. :

Pearson, 96 F.2d at 1222. A reyiew of a legisiative

decision is even more deferential:]

The power of local governments fto zone and control
land use is undoubtedly broad and its proper exercise
is an essential aspect of achieving a satisfactory qual-
ity of life in both urban and rurgl commmmities. But
the zoning power is not infinite and unchallengeable;
it ‘must bc exercised within |constitutional lim-.
its,’... Accordingly, it is subject to’judicial review; and
as is most often the case, the standard of review is
determined by the nature of the right assortedly
threatened or violated rather than/by the power being
exercised or the specific limitation imposed....“Wherg
property intevests are adversely affected by zoning,
the courts generally have emphaéized the breadth of
municipal power to control lancf- use and have sus-
tained the regulation if it is rationally related to le-
gitimate state concems and dobs not deprive the
owner of economically viable! use of his prop-
crty..."Boyond that, as is frue of other ordinances,
when a zoning law infringes upon a protected liberty,
it must be narrowly drawn and snust firther a suffi-
ciently substantial government interest.”

Id. at 1223 (emphasis in original) (citations omitted).
The court's review under these principles is limited to
“whether the legislative action is!rationally related to
legitimate state land use concem%;,” that is, “whether

i
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it is clearly arbitrary and unreasonable, in the very

. restricted sense that it has ‘no substantial relation to

- the public health, safety, morals or gencral welfare.” ’
Id. (citations omitted). -

*12 In this case, even if Parkview had a protectable
property intercst in its development project, the court
finds that Rockford's actions do not violate this stan-
dard. While Plaintiff asserts that Defendants' motives
for passing the moratorium and repealing the cluster
bousing provision were improper and not well-
founded, the court finds as a matter of law that De-
fendants' actions weté not “clearly arbitrary and un-
reasonable, in the very restricted sense’that it has ‘no
substantial relation to the public health, safety, mor-
als or general welfare,” * Id.; see also Pearson v, City
of Grand Blane, 961 F.2d 1211, 1224 (6th Cir.1992)
(“Plaintiff asserts that the protesting neighbors are
guilty of tunnel vision in not welcoming the restau-
rant to their neighborhood, but concerns about traffic
and the deterioration of the neighborhood are ration-
ally related to the goals of zoning.”). Accordingly,
Defendants are entitled to summary judgment on this
claim, and any attempt to amend Plaintiff's complaint
to add additional allegations with respect to the sub-
stantive due proccss claim would be futtile,

D, State Law Claims

The Sixth Circuit has dirccted that where federal
claims are dismisséd prior to trial, pendent statc law
claims should also normally disrmssed. See Musson
" Theawical, Inc. V. Fed. Express Corp., 89 F.3d 1244,
1254-35 (6th _Cir. 1996). Similarly, in zoning cases,
where the federal claims are dismissed as unripe, the
supplementa] claims should also be dismissed for

lack of jurisdiction. J-li_Enterprises, 135 Fed. Appx.
at _808:see also Bigelow v. Michigan Depgrtment of
. Natural Resources. 970 F.2d 154, 160 (6th Cir.1992).
Thus, to the extent that Plaintiff's complaint, or pro-
posed amendment complaint, seeks to assert a cause
of action under Michigan law (for “cxelusionary zon-
ing” or otherwise), the court lacks jurisdiction over
- any such claim.

E. Motion to Compel

Also pending before the court is Plaintiff's “Motion
Under FCF Rule 37 and LR 37.1 for Order Compel-
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ling Compliance with Discovery Request,"Having
teviewed the briefing, the court finds that Defendant
has complied with the requiremepts imposed upon it
by FedR.Civ.P. 26(e), Moreover, Plaintiff has not
shown that additional discovery is necessary to fully
respond to Defendant's motion tojdismiss or how any
such additional discovery would result in a different
disposition of this motion. See generallyFed R,Civ.P.
36(0). Plaintiff's motion will thercfore be denied.

i
IV, CONCLUSION

IT IS ORDERED that Defendan&'s “Mation to Dis-
miss, for Judgment on the Pleadings, or, in the Alter-
native, for Summary Judgment Pursuant to
FedR.Civ.P. 56(c) or 12(bX6)” [Dkt. # 26] is
GRANTED. IT IS FURTHER ORDERED that Plain-
tiffs “Motion for Leave to File an Amended and
Supplemental Complaint” [Dkt. # 36] aud Plaintiffs
“Motion Under FCP Rule 37 and LR 37.1 for Order
Compelling Compliance with Discovery Request”
[Dkt, # 38] are DENIED. [

E.D.Mich.,2006. 3'
Parkview Homes, Inc. v. City of liockwood
Not Reported in F.Supp.2d, 2006 WL 508647
(E.D.Mich.)
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