

Ann Arbor Energy Commission
Solar Access Rights Subcommittee - Charter

[bookmark: _GoBack]BACKGROUND / PURPOSE
On March 4, 2019, the Ann Arbor City Council unanimously approved an Energy Commission (AAEC) resolution (attached as Reference 1) concerning the formation of diverse group of City staff, various Commission members, and general public to explore solar access rights, and either (1) define ordinance language to formally protect solar access from adjacent new construction/rehabilitation or vegetation growth, or (2) report out on recommended next steps if any.  This solar access resolution stemmed from recent advent of new vertical construction downtown that prevents existing adjacent solar PV arrays owned by others from accessing the sun.   

SUBCOMMITTEE RESOURCES (at Formation)
At an April, 2019 AAEC meeting, discussion on Subcommittee membership identified that Hookham, Appleyard, and Clevey from AAEC were interested in serving along with MacDonald from City’s Sustainability and Innovation staff.  Other planned stakeholders include representatives from City staff, City Attorney’s office, Planning Commission, and general public.  Since many of these resources are employed by the City, MacDonald took actions to: (1) identify remaining City staff that will participate; (2) start a new Google Docs or “share point” site to house relevant documentation; and (3) post future Subcommittee meeting notices on Legistar to facilitate general public’s access to future meetings and direct participation.  Hookham will gauge interest in participation from City residents and businesses.

The Subcommittee will not receive any additional resources from the City, beyond voluntary time contributed by members, space at City Hall for meeting, and use of website (Google Docs) for communications and documents produced.

SUBCOMMITTEE TIMELINE
Consistent with the attached resolution, there is interest in this Solar Access Subcommittee completing its initial work in 2019 with an end-of-year submittal of a report (recommendations, ordinance language, other) to City Council.  Other milestone targets identified to support these schedule dates are listed below (actions to be monitored).
  
May 28, 2019 – Subcommittee Meeting – City Hall – 2nd Floor Workroom
June 14, 2019 – Finalize Subcommittee Resources (roster of participants)
August 1, 2019 – Subcommittee issues white paper summarizing access rights, alternatives to preserve such (e.g., ordinance, building permit action, other), and relevant background data, with comments and feedback due back September 6, 2019 
October 1, 2019 – Subcommittee issues plan for remaining 2019 activities, based on September feedback, such as draft ordinance language or alternate next steps  
November 10, 2019 – Proposed solar access ordinance language due to City Council for 2019 Action (or sunsetting of Subcommittee

Compliance with this Subcommittee’s timeline and production of well-thought products are viewed to be primary “SMART” goals.




KEY DEFINITIONS
Solar Access
Direct access to the sun’s rays without shading by a property owner desiring to install equipment used for collecting, transferring, converting, storing, or using incident solar energy for water heating, space heating, cooling, generating electricity, or other applications (“solar energy system”, or SES) that would otherwise require the use of a conventional source of energy (e.g., petroleum products, natural gas, or electricity produced from a nonrenewable resource).

Solar Easement
An agreement written, recognized by, and recorded with the county clerk or similar authority as a means to be legally binding representation of solar access. A solar easement needs to include a description of the dominant property that will benefit from the easement (e.g., where solar energy equipment is installed) and adjacent subservient property that will be encumbered by the easement, describing with specificity the angles or areas that must remain open to sunlight. The easement must also describe the specific height restrictions on walls, buildings, and vegetation as unambiguously as possible, as well as any seasonal/timing related restrictions.  Provisions describing the circumstances under which the easement can be modified or terminated are typically provided.

Solar Access Ordinance
Requirements identified in a jurisdiction code of ordinances governing said jurisdiction that describe minimum access to sunlight on properties and actions to be taken in the event that said access is to be restricted. 

NATIONAL SURVEY ON SOLAR ACCESS
Per Reference 2, the 1978 Solar Rights Act in California created a legal framework for “solar access.” It included limited protections to allow consumers access to sunlight and to limit the ability of homeowner associations (HOA) and local governments from preventing installation of solar energy systems as well as provisions for use of “solar easements” or “solar access ordinances”.

Solar easements and ordinances in theory can ensure access to unobstructed sunlight for a solar energy system (SES); however, obtaining and negotiating a solar easement can be difficult and related ordinances can also be viewed as obstructions to development.  In lieu of an ordinance, easements are typically granted through a bilateral negotiation between neighboring landowners which can be contentious if there is a flat refusal to negotiate or to grant a solar easement. Further, easements can be burdensome and costly for individual homeowners to negotiate and legal costs could exceed the cost savings of the system if neighbors are not willing to grant the easement for free or nominal cost.  Depending on density, a prospective SES owner might have to negotiate with several neighbors to have access to sunlight. This is often the case in downtown city spaces or where multiple houses on a slope block access to sunlight. A greater number of parties negotiating typically increases cost and reduces the chance an easement will be created and in certain cases a solar easement is just not possible. More established neighborhoods were built with no consideration for the need of solar access. Even if parties are willing to negotiate for a solar easement, because of the design of the neighborhood, it may be impossible to place SESs so that they can be used efficiently.  An ordinance that dictates minimum responsibilities of parties involved have been shown to be more successful in avoiding easement-related disputes.

Clearly, a more formal easement procurement process or community ordinance that balances landowner’s right to feasibly install an SES and balances adjacency rights and development needs can lead to a more harmonized approach:
· Rights for an existing SES should not prevent adjacent construction/vegetation but should enable the SES owner to receive “consideration” if solar access is blocked by such;
· Rights for a future SES can be identified in a formal instrument such as an easement filed with county clerk or similar regulatory body that ensures that adjacent development consider “future solar access” in planning;
· Zoning districts that allow and encourage taller structures (above 2-stories) must carefully consider current infrastructure in-place and future solar access in land use planning  

Many other states and communities have adopted ordinances and easement terms that can be studied and, where successful and adaptable, used as a starting point for the City of Ann Arbor (e.g., see References 2 and 3).  Reviewing such will be one of the Subcommittee’s first activities upon formation in 2019.  According to a survey of the Reference 4 DSIRE database, more than 40 states currently have some form of solar access or solar rights laws, but most are voluntary and simply allow (but do not mandate) neighbors to directly negotiate solar easements with each other.  California, Iowa, Massachusetts, and New Mexico are among the states that have taken varied approaches to solar access laws.

REFERENCES
1. City of Ann Arbor, File No. 19-0394, Resolution Requesting City of Ann Arbor to Develop and Adopt a Solar Access Ordinance, approved by City Council on March 4, 2019.
2. Kettles, C.M, “A Comprehensive Review of Solar Access Law in the United States – Suggested Standards for a Model Statute and Ordinance”, Solar America Board for Codes and Standards Report, U.S. Department of Energy (DOE) Award Number DE-FC36-07GO17034, October, 2018.
3. National Renewable Energy Laboratory (NREL; under the DOE), “Solar Access: Issues and Policy Statements”, Alison Holm, June 6, 2017.
4. NC Clean Energy Technical Center, “Database of State Incentives for Renewables & Efficiency (DSIRE)”, http://www.dsireusa.org/system/program
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by a landowner to preserve solar access boundaries and enable SES construction into
perpetuy;

« Formalization of a “solar permit” that can be secured by a landowner from the City Building
Department for SES construction with defined solar access boundaries and valid time period;

+ Inclusion of minimum requirements for solar access in the City Master Plan and other relevant
documents (e.q., Sustainability Framework, Unified Development Code if language is adopted
as its own ordinance, Capital Improvement Pian, and others):

'+ Standard for vegetation trimming on adjacent properties that reduce or prevent SES
production;

« Setback requirements in current zoning ordinance that appropriately address solar access.

and;
RESOLVED, That preparation of ordinance language needs to consider that future City development
may involve taller building heights particulariy in the Downtown Development Area, impacts on
greenhouse gas emission, means of preserving solar access on adjacent properties, and lessons
leamed from similar ordinances adopted at other locales (see *References”).

Sponsored by: Councilmember Eaton

References:

Kettles, C M., “A Comprehensive Review of Solar Access Law in the United States - Suggested
‘Standards for a Model Statute and Ordinance”, Solar America Board for Codes and Standards
Report, U S. Department of Energy Award Number DE-FC36-07GO17034, October, 2008.
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File #: 15.0394, Version: 1

Resolution Requesting the City of Ann Arbor to Develop and Adopt a Solar Access Ordinance
Prepared by: City of Ann Arbor Energy Commission
Reviewed by: Josh MacDonald, Energy Coordinator

Missy Stults, Sustainability & Innovations Manager
Whereas, Neither the State of Michigan, Washtenaw County, or City of Ann Arbor have adopted an
ordinance restricting new construction, including real property, signs, and landscaping/vegetation and
other property improvements, from blocking solar access to adjacent properties and landowners;

Whereas, In December, 2012 the Ann Arbor City Council passed the Climate Action Plan (CAP)
<http://www a2gov.org/departments/systems-
planning/energy/Documents/CityofAnnArborClimateActionPlan_low?%20res_12_17_12.pdf> and
committed to an ambitious mult-strategy vision to address climate change by reducing its community
-wide greenhouse emissions and encouraging use of renewable energy sources;

Whereas, The Energy Commission's CAP-supporting Solar Goals were unanimously endorsed by the
Ann Arbor City Council in their June, 2016 Resolution Authorizing a Commitment to Making the City
‘of Ann Arbor a Solar Ready Community and to advance use of renewable solar energy by its citizens,
businesses, industry, and ofher owners, and the City itself;

Whereas, Landowner investment in solar energy systems (SESS) s signiicant and may be obviated
by shading from new construction or other improvements on adjacent properties; and

Whereas, The Energy Commission recommended at its January 8, 2019 meeting that Gity Council
direct the City Administrator to work with the City’s Planning Manager, the City Attomey, Office of
Sustainability and Innovations, and Energy and Planning Commissions in 2019 to develop a “solar
access ordinance”;

RESOLVED, That the City Council direct the City Administrator to work with the City’s Planning
Manager, the ity Attorney, Office of Sustainability and Innovations, and Energy and Planning
Commissions in 2019 to: (1) develop a “solar access ordinance” to ensure landowners who already
have an SES on their rooftops or property or who may desire o add such in the future will continue to
have options for solar access, and (2) inroduce said ordinance requirements to the Washtenaw
County Clerk/Register of Deeds for possible adoption at a County level given the benefits of
presenving solar access. This ordinance language will ither be specifically included in the Code of
Ordinances as new or added via amendment to an existing ordinance (e.g., Chapter 55, Unified
Development Code) and will consider the following best practices:

« Specific quantification of solar access “boundaries”. As an example, the City of Boulder, CO
sets limits on the amount of permitted shading by any new construction as defined by either a
12-foot or 25-foot hypothetical "solar fence" on the existing property lines or adjacent building
perimeters (tied to a specific calendar year metic)

« Formalization of a “solar easement” that can be registered with the Washtenaw County Clerk
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