ADDENDUM NO. 3 TO BID NO ITB-3894

REMOVAL OF RESIDUAL LIMESTONE – WATER TREATMENT SERVICES

CITY OF ANN ARBOR

AUGUST 24, 2007

This addendum addresses potential bidder’s questions and comments:

1. Question: RFP Page 5, C - please clarify this provision.  "Owner reserves the right to solicit bids for trucking of residual limestone to said markets."  It sounds like the City can divert some of the material to other disposal sources with other vendors.  Is this correct?  If yes, is the City willing to establish a minimum amount that will be given to Contractor as expenses per ton increase significantly with reduced quantity?

City’s Response: Yes, the City can divert some of the material to other disposal sources with other vendors. The City has not done this to date. However, the City is not willing to establish a minimum amount that will be given to Contractor.  

2. Question: Paragraph V.A. - Contractor recognizes the City's desire to have an amount not to exceed, however this can be problematic in the event the quantity of material exceeds the estimate.   Contractor requests that to the extent the quantity is such that the cost exceeds the maximum, the parties agree to renegotiate the contract to increase the maximum or Contractor may cease services and/or terminate the contract.

City’s Response: Contractor will be paid on the basis of the unit bid price. Payments shall be made within 30 days of the receipt of the invoice from the contractor. Paragraph V.A. is revised to read:

A.
The Contractor shall be paid on the basis of the unit bid price. Payment shall be made within 30 days of acceptance of the receipt of the invoice from the Contractor. It is understood and agreed between the parties that the compensation stated above is inclusive of any and all remuneration to which the Contractor may be entitled. 

3. Question: Paragraph VI.B. - Contractor's insurance coverage should not be primary in the event of the City's own negligence, gross negligence or willful misconduct and Contractor should have the right to recovery by its insurer against the City in such event.  To the extent that the City is negligent, grossly negligent or engaged in willful misconduct, the City should be responsible.

City’s Response: No change to Paragraph VI.B.

4. Question: Paragraph VI.D -  This provision requires Contractor to indemnify the City for the City's own negligence and even its sole negligence.   It is inequitable to require the Contractor to indemnify the City for its negligence, gross negligence or willful misconduct. 

City’s Response: As written, Contractor is not required to indemnify the City for City’s sole negligence. Please see the last sentence in Paragraph VI.D.

5. Question: Paragraph IX -  In the event that a change in law prohibits or materially alters the ability to provide the services contemplated by this contract, the parties should have the right to renegotiate the agreement (if possible) or terminate the agreement.

City’s Response: If there is such a change in the law, the parties can address it at that time.  The City will not change the language of Paragraph IX.  

6. Question: The contract does not have a fuel escalation provision. Can fuel escalation provision be added to the contract?

City’s Response: The City has considered a fuel escalation and reduction clause, but has chosen not to include one in the contract. 

7. Bidder’s Comment: Contractor requests that the City certify that the material is non-hazardous and indemnify Contractor for any claims based upon the quality of material.

City’s Response: The City will perform chemical analyses of the residual limestone (see Paragraph A.3. of the Specifications) and will not request Contractor to remove residual limestone if the chemical analysis shows it does not qualify for land application.

8. Bidder’s Comment: Add a provision in the contract for termination upon change in law that prohibits or materially alters the services

City’s Response: See response for item no. 5 above.

9. Bidder’s Comment: Add a provision for special damages to the contract.

City’s Response: No clause regarding special damages will be added to the contract.

10. Bidder’s Comment: Add a provision for force majeure in the contract.

City’s Response: The following provision is added to the contract as a new Section XVI for Force Majeure:

XVI. FORCE MAJEURE
Neither party hereto will be liable in damages or otherwise to the other for default or delay in the performance of any of its obligations hereunder due to Acts of God, accident, fire, flood, storm, riot, war, sabotage, explosion, strike, lockout, labor disturbance, national defense requirement, governmental action, law, ordinance, rule or regulation, or any similar or different contingency beyond its reasonable control which would make performance commercially impracticable whether or not contingency is the same type as those enumerated above. If, as a result of a force majeure condition, the contractor incurs increased cost to provide hauling services, the contractor shall have the right to pass along the cost increase to the City. The City shall have the right to decline to use contractor’s hauling services as long as such force majeure price increase is in effect. If the City continues to use contractor’s hauling services after having received notice of force majeure price increase(s), the City shall pay its current price for hauling services plus the force majeure increase(s). An increase in fuel cost is not a force majeure condition.

