
Zoning Board of Appeals 
January 25, 2012 Regular Meeting 

 
 

STAFF REPORT 
 

 
 
Subject: ZBA11-021 – 1712 S. State Street: Administrative Appeal 
 
 
Summary: Dori Edwards, Tree City Health Collective, is requesting review of the 
Planning and Development Services denial of zoning compliance permit for operation of 
a medical marijuana dispensary at 1712 S. State Street.  
 
 
Background: 
 
On August 5, 2010 City Council enacted a moratorium on the establishment of medical 
marijuana dispensaries in the City of Ann Arbor (see attached). The petitioner states 
that they had signed a lease for a medical marijuana dispensary at 1712 S. State Street 
in August 2010 just before the moratorium was enacted.      
 
In June of 2011, City Council approved revisions to Chapter 55 (Zoning), Section 5:50.1 
(Regulations concerning medical use of marijuana), and this ordinance went into effect 
August 22, 2011 (see attached). The ordinance defines a medical marijuana dispensary 
as a building or part of a building where 1 or more primary caregivers operate with the 
intent to transfer marijuana between primary caregivers and/or qualifying patients.  
Within the new ordinance, Section 5:50.1(3)(a) states that a medical marijuana 
dispensary shall only be located in the D, C, or M districts or in certain PUD districts 
where retail is permitted in the supplemental regulations.  
 
This parcel is zoned O (office), which allows general/medical/dental offices, but no retail 
sales or medical marijuana dispensaries. On November 3, 2011 Tree City Health 
Collective applied for a Zoning Compliance permit in order to operate a medical 
marijuana dispensary in the former residential structure at this location. The permit was 
denied by Planning staff because according to Chapter 55, Section 5:50.1(3) medical 
marijuana dispensaries are not a permitted use in the Office Zoning District.  
 
Discussion: 
 
Non-conforming Use:  The Tree City Health Collective reports that they began 
operations as a medical marijuana dispensary at 1712 S. State Street in 2010. The 
petitioner states that they had signed a lease in August 2010 just before the moratorium 
was enacted and are therefore granted existing legal non-conforming status.   
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However, the exact date operations the medical marijuana use began is unclear 
because the City has no records of the structure being converted from residential to 
office use; also, the applicant made alterations to the rear of the structure to make it 
more accessible but did not apply for the required building permits. Therefore, no 
permits were issued and there is no record that this operation was legally established 
before the moratorium.  
 
Furthermore, even if the dispensary was operational before the moratorium, the 
dispensing of marijuana is a use that was not listed within the zoning regulations for the 
O district, or any other district and was not envisioned at the time the ordinance was 
written, as acknowledged by the moratorium resolution passed by City Council. Per 
Chapter 55, Section 5:6, the City of Ann Arbor has a prohibition on uses not expressly 
permitted in the zoning ordinance and as a result, any dispensary use established 
before the ordinance which permitted the use would have been prohibited. Use as a 
medical marijuana dispensary cannot be a legal non-conforming use if the dispensary 
was illegally established. 
 
The effect of the City Council moratorium was to delay enforcement of the zoning 
ordinance against dispensaries that existed as of August 5, 2010, until the zoning 
ordinance was amended to determine where such uses would be allowed. It also 
specifically called out that “the City of Ann Arbor’s Zoning Ordinance does not 
specifically provide for properties or structures to be used as facilities for dispensing 
marihuana or cultivating marihuana plants for medical or any other purposes”, and that 
there is a “general prohibition on uses not expressly permitted by the City’s Zoning 
Ordinance”.   
 
Allowable Use:  The petitioner is also stating that medical marijuana dispensary use is 
allowed under the existing Office district because the medical marijuana dispensary 
operates as a non-profit organization and offers medical consultations. Both non-profit 
and medical office uses are permitted in the Office zone, but medical marijuana 
dispensaries are not.  
 
In June 2011, City Council approved revisions to Chapter 55 (Zoning), Section 5:50.1 
(Regulations concerning medical use of marijuana).  This ordinance went into effect 
August 22, 2011. Within the new ordinance, Section 5:50.1(3)(a) states that medical 
marijuana dispensaries shall only be located in the D, C, M districts, or in certain PUD 
districts.  As such, medical marijuana dispensaries are prohibited from the Office zoning 
district.  
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Respectfully submitted, 

 
Matt Kowalski, AICP 
City Planner 
 
Attachments: August 5, 2010 City Council Moratorium  

Chapter 55, Section 5:50.1 Regulations concerning Medical Use of 
Marijuana 

     
 
 
c: City Attorney 
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File Number: 10-0793

Resolution to Impose a Temporary Moratorium on the Use of Property and Structures 

in the City for Dispensing and Cultivating Marihuana

Whereas, City staff has received inquiries concerning the use of property and 

structures in the City for use as facilities for dispensing medical marihuana and/or 

cultivating medical marihuana plants;

 

Whereas, the City of Ann Arbor’s Zoning Ordinance does not specifically provide for 

properties or structures to be used as facilities for dispensing marihuana or cultivating 

marihuana plants for medical or any other purposes, and this use was not envisioned 

when the zoning ordinance was adopted;

Whereas, the City of Ann Arbor Master Plan: Land Use Element adopted on November 

5, 2009, by Council Resolution R-09-438, and the City’s general prohibition on uses not 

expressly permitted by the City’s Zoning Ordinance must be considered in addressing 

whether and/or where to allow facilities for dispensing marihuana and/or cultivating 

marihuana plants;

Whereas, the Michigan Medical Marihuana Act (“the Act”) permits registered qualifying 

patients and primary caregivers to possess specific amounts of marihuana and to 

cultivate a specific number of plants, but the Michigan Medical Marihuana Act does not 

specifically provide for facilities for dispensing medical marihuana and/or cultivating 

medical marihuana plants;

Whereas, the federal law contains no provisions for the dispensation or cultivation of 

marihuana for medical or any other purposes;

Whereas, it is unclear whether any state and/or federal regulations that apply to entities 

that dispense controlled substances, for the benefit of the public health, safety, and 

welfare, would apply to facilities where marihuana is dispensed or where marihuana is 

cultivated;

Whereas, therefore, federal, state, and local laws lack clarity as to whether such 

facilities might be allowed and, if allowed, where they might be located that is 

conducive to the public health, safety and welfare of the City; 

Whereas, the issue of allowing or disallowing facilities for the dispensing or cultivating 

of marihuana may be settled by the state Legislature;

Whereas, the City desires to ascertain the best and safest path to compliance with the 

Michigan Medical Marihuana Act, MCL 333.26423(d) in order to protect the public 

health, safety, and welfare;

 

Whereas, City Council has determined that it is necessary to amend City Code to 

address this issue and is directing City staff and the Planning Commission to study, 

and make specific recommendations to amend City Code regarding such facilities; and

Whereas, it is therefore prudent to immediately forbid use of all property and structures 
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in the City of Ann Arbor as facilities for dispensing marihuana or cultivating marihuana 

plants for medical or any other purposes for a limited period of time until City Code can 

be amended to address such facilities; 

RESOLVED, That City Council hereby imposes a temporary moratorium prohibiting the 

initiation or expansion of the use of any property in the City as a facility for dispensing 

marihuana for medical and any other purpose and for cultivating marihuana plants, and 

that any zoning compliance permits or building and trade permits for such uses be 

deferred for a period of 120 days from the date of this resolution, in conjunction with 

the study and revision of the City’s Zoning Ordinance or other ordinances regarding this 

issue;

RESOLVED, That this moratorium does not apply to the following:

· A dwelling unit (as defined by the Zoning Ordinance) where a qualifying patient 

under the Act resides and is cultivating up to the maximum number of 

marihuana plants permitted by the Act for personal use or possesses up to the 

maximum amount of marihuana permitted by the Act for personal use.

· A building or structure (as defined by the Zoning Ordinance) other than a 

dwelling unit where no more than one qualifying patient under the Act is 

cultivating up to the maximum number of marihuana plants permitted by the Act 

for personal use or possesses up to the maximum amount of marihuana 

permitted by the Act for personal use.

· A dwelling unit or other building or structure where no more than one primary 

caregiver under the Act is cultivating up to the maximum number of marihuana 

plants permitted by the Act for assisting a qualifying patient or possesses up to 

the maximum amount of marihuana permitted by the Act for assisting a 

qualifying patient.

RESOLVED, That City Council directs City staff and the Planning Commission to study 

and make specific recommendations for ordinance amendments that restrict facilities 

for dispensing marihuana to appropriate zoning districts along with spacing 

requirements, and to also regulate such use in residential districts;

RESOLVED, That the moratorium imposed by this resolution shall expire the earlier of  

120 days from its effective date or upon adoption by City Council of ordinance 

amendments regarding the issue of facilities for dispensing marihuana and/or 

cultivating plants for medical or any other purposes.

As Amended by Ann Arbor City Council on August 5, 2010

Sponsored by: Councilmembers Higgins, Taylor, Rapundalo and Teall.
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5:50.1. - Regulations concerning medical use of marijuana.

Intent. 
It is the intent of this section to provide appropriate locations and reasonable restrictions for the 
cultivation and transfer of marijuana allowed by the Michigan Medical Marihuana Act, MCL 333.26421 
et seq. This is a unique land use with ramifications not addressed by more traditional zoning district and 
home occupation regulations. Although some specific uses of marijuana are allowed by the Michigan 
Medical Marihuana Act, marijuana continues to be classified as a Schedule 1 controlled substance 
under federal law making it unlawful under federal law to use, manufacture, distribute, or dispense, or 
possess with intent to manufacture, distribute, or dispense marijuana. 
It is the intent of this section to protect the health, safety, and general welfare of persons and property 
by limiting land uses related to marijuana to districts that are compatible with such uses. Additional 
regulations in this section are intended to provide reasonable restrictions within districts so that these 
uses do not compromise the health, safety, and general welfare of persons in the district, or other uses 
allowed in each district. 

Definitions. The following words and phrases shall have the following definitions when used in this section. 
Words and Phrases Contained in the Michigan Medical Marihuana Act ("MMMA"), MCL 333.26421 et 
seq. This subsection contains some words and phrases that are defined in the MMMA. As used in this 
section, they have the same meaning as provided in the MMMA, except that if at any time the definition 
of a word or phrase set forth below conflicts with the definition in the MMMA, then the definition in the 
MMMA shall apply. These words and phrases are as follows: 

"Department" means the State Department of Community Health. 
"Marihuana" means that term as defined in Section 7106 of the Public Health Code, 1978 PA 
368, MCL 333.7106. 
"Medical use" means the acquisition, possession, cultivation, manufacture, use, internal 
possession, delivery, transfer, or transportation of marihuana or paraphernalia relating to the 
administration of marihuana to treat or alleviate a registered qualifying patient's debilitating 
medical condition or symptoms associated with the debilitating medical condition. 
"Primary caregiver" means a person who is at least 21 years old and who has agreed to assist 
with a patient's medical use of marihuana and who has never been convicted of a felony 
involving illegal drugs. 
"Qualifying patient" means a person who has been diagnosed by a physician as having a 
debilitating medical condition. 

Other Words and Phrases. The words and phrases in this subsection, as used in this section, shall have 
the following meanings: 

"Marijuana" means "marihuana" as used in the MMMA. 
"Medical marijuana cultivation facility" means a building or part of a building where marijuana 
plants are being grown in compliance with the MMMA, other than a medical marijuana home 
occupation or a dwelling unit in which marijuana is being cultivated for a qualifying patient who 
resides in the dwelling unit as permitted under subsection (7). 
"Medical marijuana dispensary" means a building or part of a building where 1 or more primary 
caregivers operate with the intent to transfer marijuana between primary caregivers and/or 
qualifying patients, other than a medical marijuana home occupation or a dwelling unit in which 
the transfer of marijuana occurs between a primary caregiver and qualifying patient who resides 
in the dwelling unit as permitted under subsection (7). 
"Medical marijuana home occupation" means an accessory use of a nonresidential nature that is 
conducted by a registered primary caregiver who resides in the dwelling and (A) is performed 
within a single-family dwelling or within an accessory building to that single-family dwelling; (B) is 
for the purpose of assisting 1 or more registered qualifying patients with the medical use of 
marijuana who do not reside in the dwelling and (C) complies with the MMMA. 
"Michigan Medical Marihuana Act" and "MMMA" mean the Michigan Medical Marihuana Act, 
MCL 333.26421 et seq. 

Locations of Medical Marijuana Dispensaries and Medical Marijuana Cultivation Facilities. A medical marijuana 
dispensary or medical marijuana cultivation facility may be located in the City only in accordance with the 
following restrictions: 

Medical marijuana dispensaries shall only be located in a district classified pursuant to this chapter as 
D, C, or M, or in PUD districts where retail is permitted in the supplemental regulations. 
Medical marijuana cultivation facilities shall only be located in a district classified pursuant to this 
chapter as C, M, RE, or ORL. 
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In C districts, buildings used for medical marijuana dispensaries or medical marijuana cultivation 
facilities shall meet the minimum parking requirements of Chapter 59 for retail uses, with no exceptions 
for existing nonconforming parking. 
No medical marijuana dispensary or medical marijuana cultivation facility shall be located within 1,000 
feet of a parcel on which a public or private elementary or secondary school is located. 

Medical Marijuana Dispensary and Medical Marijuana Cultivation Facility Regulations. 
No person shall reside in or permit any person to reside in a medical marijuana dispensary or medical 
marijuana cultivation facility, except as allowed in the M1 and M2 zoning districts. 
No one under the age of 18 shall be allowed to enter a medical marijuana dispensary or medical 
marijuana cultivation facility unless accompanied by a parent or guardian. 
No smoking, inhalation, or consumption of marijuana shall take place on the premises.
In M1 and M2 districts, retail sales of products customarily incidental to the principal use shall be 
allowed provided that the total amount of internal floor area of the structure devoted to sales and display 
of such products does not exceed 10% of the floor area of the total establishment. 
Drive-in medical marijuana dispensaries shall be prohibited.
All activities of a medical marijuana dispensary or medical marijuana cultivation facility shall be 
conducted indoors.
No equipment or process shall be used in any medical marijuana dispensary or medical marijuana 
cultivation facility which creates noise, dust, vibration, glare, fumes, odors or electrical interference 
detectable to the normal senses beyond the property boundary. 
A zoning compliance permit shall be required consistent with Section 5:92.
No more than 72 marijuana plants shall be grown on the premises of any medical marijuana cultivation 
facility.
Medical marijuana dispensaries and medical marijuana cultivation facilities shall comply with all other 
regulations of the zoning district in which the medical marijuana dispensary or medical marijuana 
cultivation facility is located, except when they are in conflict, in which case this section shall prevail. 
Medical marijuana dispensaries and medical marijuana cultivation facilities shall be operated in 
compliance with the MMMA.

Cultivation or Other Medical Use of Marijuana as a medical Marijuana home Occupation in Single-Family 
Dwellings. 

In a single-family dwelling in any zoning district, no more than 72 marijuana plants shall be grown on the 
premises, regardless of the number of registered primary caregivers and/or registered qualifying 
patients residing in the dwelling. The principal use of the single-family dwelling shall be a residential 
occupancy and shall be in actual use as such. 
A zoning compliance permit shall be required, consistent with Section 5.92.
All other performance standards for home occupations as provided in Section 5:10.2(4)(c) shall be 
required.

Medical Marijuana Home Occupations are not permitted in multiple-family dwellings and other non-single-
family dwellings. 
Cultivation or Other Medical Use of Marijuana in Dwelling Units When the Use is Not a Medical Marijuana 
Home Occupation. 

In a dwelling unit in any zoning district, where medical use of marijuana is not a medical marijuana 
home occupation, no more than 12 plants for each registered qualifying patient who resides in the 
dwelling unit shall be grown. 
The principal use of the dwelling unit shall be residential occupancy and shall be in actual use as such.
No equipment or process shall be used in cultivation which creates noise, dust, vibration, glare, fumes, 
odors or electrical interference detectable to the normal senses beyond the property boundary. 
All aspects of the medical use of marijuana shall comply at all times with the provisions of the MMMA.

(Ord. No. 10-37, § 1, 6-20-11, eff. 8-22-11) 
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From: Public Relations [mailto:mama@ganjamamas.com]  
Sent: Wednesday, January 11, 2012 11:56 AM 
To: Kowalski, Matthew 
Subject: non conforming use statute 
 
Dear Matt, 
 
I would like to highlight the legal basis of Treecity Health’s Collective’s administrative appeal.  It is 
based on Michigan Compiled Laws 125.3208(1), which states in part:   
 
“If the use of a dwelling, building, or structure of the land is lawful at the time of enactment of a 
zoning ordinance or an amendment to a zoning ordinance, then that use may be continued although 
the use does not conform to the zoning ordinance or amendment.” 
 
Treecity Health’s use of 1712 S. State was lawful in the O zoning district, as we have stated in our 
appeal, at the time the amendment to our zoning ordinance took effect on August 22,2011.  According 
to this statute, our use “may be continued although the use does not conform to the zoning ordinance 
or amendment.” 
 
Michigan Compiled Laws 125.3208 is part of the Michigan Zoning Enabling Act, and is therefore 
binding on the City.  So the City should have approved our application for a zoning compliance permit. 
 
I hope your staff report will recommend that our administrative appeal be granted, and that a zoning 
compliance permit be issued. 
 
Sincerely, 
 
Dori Edwards 
Treecity Health Collective 
 
P.S.  Please include this e-mail in the packet that is sent to the ZBA. 
 
--  
Dori Edwards 
Public Relations 
ChronicaLogic LLC 
734.369.3212 
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